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. EARRNCES (Contdnwzd) s

CRAVALH SWAINE & MOORI, ESQS.,
Aetoznays for Dofandans,
Oze Chese Manhatban Plasza,
Kaw York, Now Tork
BY: THOMAS D. RARR, ESQ..,
, -G -
CGEONCE B. TURNER, ES).,

T

Of Coungal.

- R I

6 3R o o My s o s

a THE COUWT: Good morning, gentlemsa.

“'g _ MB., BARR: Y@ﬁ# Eﬁ&nx,-gﬁxhaps I dugh& to bagin,
f ; £f that plaaseas the Courd, by @x@;aini&g o the Court why
wo ave not, todsy, golzg to Cape Konnedy.

>

TR COURT: Wall, sons discussion in this

ey

azes I8 cordadnmly izmdlcated asd anything that can holp to

uashroud this mystzey ie c@rﬁainzy ngogssary, I belisva,

o U A S T e Y DT T sk o

for ths rasoznd.

MR, BARR: X wili do tha hast I‘caa, your donor,

s reams

althéugh there romelins a mystery whiéh I gn not ablo &
¥ 3 plezcs.
The mattar wan firet discussed with ¢the Court

in cvr sossiocn in Fabrvary == Februvary 23zd of this ysar --

ahﬁ. aftexr Mr. Schwazs had gooken €0 ons of the Court's

ezarks, followirg the suggestion mads during th@'Februaxy

i 23zd gossion, IBM made some tentative arrangemants with
i thy pozsonnel at Capo Fenmady ¢o accommodats & group
SLFTHERN DISTRICT COURT REPLRTERS

S LEATED STAT sc CURT HOUSE
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L _e
L poople

s é&zia&wmwl enly a8 a group of poople fconm

m e ek . 2 A

33; 1BM ab tha Copw this veckend and, furthar --

i e rvEerr . .
oy THE CCURT: ¥Would you indulge ma for one momont, .
i :
I E
”; MR. BARR: Cartzinly, sir. ‘
-5 { - e ) -, L4
S THE COURT: T zm wvehappy about intarrupting
1
{
$o4 w
T vou bubk I would approciata it a3 you narrate your varsions !
i g
"L and vour imvolvamanis, in this mat ter, that you would ]
ri":‘ :} » 3 e PR S o T O+ " Py . 4§ e \ -
T Aipdicatn whoraver possible the nenes of any pM@ple with -

®

§ whow you had any Qlﬁbu“”iuﬂ or communication and thoir posl-

ticn, if you kamy,

MR, BAZK: ALl right, sir.

P memaamionfs oo neoy
-l

oomnst give the Courd at thds tles the nanss

i of tha pzopla at Caps Kennady although certalnly I can furnish

I didn*e at that time think of it as a maiter

&
"

uitb reapect to which I cught to keep a rocoxrd, although

as
a2 AN 1 R A AT TR LTI B

o9 .
i . th@f? cawp a tims whan I did begin to beliaeva that and
© ¢ I did atiompt to retain soms information.

In any case, ve made tentative preliminary
ragervations for -~ roservations ig not the right word --

accecrmodotions wpre made, the persons representing NAGA

"' at tho Caps had no problems. It was all done in a very v

! :
Low .‘u }
....... 4 i

E way, bulk cur intention was culia claar

FACT CLRRT REFCATERS
LBTATES O {ﬂ’s?Taﬁm
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and, a5 T say, the mattor was cntirsly ond of IBM doing

it. ]
i

e e

I h»«z.iwm mad@ initially by Mr. Schwars, who i3 today in

8¢. Paul bafore Judga Novillae, ‘yoar Homox, tha roason he

iz ot hepe, with eithor Mr. Caxlson or Mz, Widmar,

‘that' in ordsy to butiocn dsm ell of the finnl d@tai.ls

PO 0B s AT 1 <SSt T

in conmootion with the telp, that it might ba wise to

pud & VALA men in contact with Mr. Paul Knapluad"afn?zsﬁ

-vi@uanpf@s;ia@ww whe had beoan meling the gensral arzangs—

monts 224 was im genaral eha;é:ga of making tha mmgm.fﬁnts
f@z' tha :zip.
On Moudny of laght wook, that iz, Monday the

3rd, I suppose, wWo waf@ put ln contact with Me. s-iagal and

X balisva that iz 8~i-g~-g-p=l, although I an not c@étain, .

wao ig en attorney r@pmmzatimg NASA, with ¢ha Covarntont,
é 'fnisam@.v: srployes of the Departwmont of Justics,

1 - Mr. 8iczgel bad conversatioms both with ¥r.
m‘mhmé and wieh z@z:. S8chwerz. The substance of thoee
convszeatiens was mh&g he baliaved that it was hie

eblication to imsura that the Court did not xacsive a dis-

sortsd view of vhak was going on at NASA and thnt he, baing

a Governmsnt lawyer, naturally was an advouats om tha

alda of the Covozmmont in connaction with ths litigation,

LRI TOERN GISTRICT COURT REFPORTERS
LGTED SvATER COURT HOUSE /
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h; gdnca what vo had arked for, your Honor, was that he

é No problams of any kind wore raisoed, the passes
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put tagethor ¢wo poople who cxm;ld ba rosponsibla for
finallising all ¢the doteils, I %i.hfm called Mr. Viduar and
§  Mr. c;rlscn and I ‘balj.mr@ spcke ?:aith@m both at tho sams
tims on Lha talecphona. -
‘ | " I asked that Mr. Vidmar or ccmsone, who Mr.

| Widmar informsd me that he and Mr. Siegsl had proposed to
rest with Mr. Kaaplund.

I asked for Mr. VWidmar‘s assurance that .th@am
would ba no diecuzsions at that meeoting relating in any way

to the substanes of the litigation, but that tha nesting

RS RN TIRE

would ba confined only to tha arrang@mzms and the details

i of the arrepgsmonts for ¢the ixip that we had planned.

Mr. Widmar gave me that assurance. The naxt :

morning, & ezssion was held inm Washington at which Mr.

fnsplund, HMr. Widmsr spd Mr. Siegel attonded and the
| following morning, a -%ana@ﬁsay mxniné, a final mesting vas |
§ baid, what wa felt was a finnl mseting in Washington, batwaasn
Mr. Sicgs) and am IBM representative whose namz is Jenks . -~
Kr. Ensplund, tell 21:2@ the news, g0 I get it straight.

i MR. BARR: Thenk you.

And wo Chought ot that meeting on Wednesday
morning, that evazything vas fina. |

SELT ‘n‘”\i ASTRICT COURT REPORTERS
MITED STATES CouaT Houss

Approved For Retle,a,.s_er%%@:ﬂ@é/ﬂ@f CHA-ROI78-01092A4000:t0083090:4:2 480
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to gt us into the facllity and into the varicus bulldings
verg goirg o ba issusd;no prbbiama of any kind.g

| Late om Wednesday ;ft@rne@n, indscod, early
evaning, Mr. Knaplund in MHew York racseived a call from
Mr. sgnks who informad him that Mr. Slegal, in responsa

tc a call nada by kx. J@uké rﬁgazdiﬂg a detall, had said B

T remp e

wa be permititad on the premisaes, that we explored, your
Boaoyr, whethor thora #arm problems in connecilon with the
shot itzelf and whether thors was apy way in which we
might ba impsding things and thorafore could ccﬁ@.a iittle
later or ¢o to ons placa or ane&ﬁ@x place, and tha ansver
in every case was no, wae could ast coms, wa could not go

to Caps Kennedy,and we could not go to Houston.

It was said that if your ‘Honor wished to go

by himself and wera to ~appreach the Governmant in that
eenn@atian, that the Gov@rnm&nt might accommodate tha

q§3£§, but that it would not accomucdate a party conaisting

c¢f the Court, tha D@paxtm@nt.ef Justice aad IBM tcgaﬁhex.
I, then, the next day, call@d Mr. Cazrlson

on th@ telsphon® and I reportsd tho substance of what I

havs just recited -~ that is, the additional substance

which ha did not than kaow about, and I asked Mr. Carlson

tc state to me wvhat the Gavaznment's position, the

SCUTHERN DISTRICT COURT REPORTERS
UITED STaTES Court House

l#Approved For Rémﬂsemﬁm CIA-RBP78- MM&W@Q%@W?&&O
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5 plaintifif's posit ian was; with raspact to ¢this matter.

Mr. Carlson aaid that ha would hava to (gt
back to m@ and, ip dus courss, he did. He reported

o me that ha had had & canv&reatign with Mr, W@lsqn

and ilr. Cum@gys,'wha ara tha acting Agsistamt Attorney

Gazagral and the, I guess, acting Doputy Azsleotant Attorney

Anan g =

G@n@ra;; that Mr. Comagys had‘givaa Mx, Cavlson a message
which he ﬁhéa gquoted for ma and in substance that m@a&agé‘
was thig -- %hat-Mg;mgggagysmggpld—nét or would not do
V;M‘mﬁ ho vould not call tha ettornoy general,

| SV

it as far 88 ha was concerned.

AT Iy

At that point, since the kinds of roasons
that wora being put forward now by WASA wore that we would

ba in soma way in the way of the ghot, that we might ‘

P S RO o AL R

joopardize the mission, that ws might, curazsivas, get hurt

pmeemy =

inteem@' ways, I called your Homor and left a mossage -
thét we wore boing refused admission by the Govermment
to the facilitlaes at the Cape and at Bouston.

Now, your Honor, X do not consider that t§
b@ & parﬁicul&rlf satisfactory explanation. It does not
satisfy me, but it ia all that I kaow about tho subject

e

s

‘and all that I was able to £ind out eithar prior to

the éim@ I called thae Court or up to this point.

i

;‘: 3T ’QE"{*% BISTRICY COLRT REPORTERS
HTED STATES COURT HoUSsE
5\pproved For Reigase 20030410, Q1A ROR73-01822A00RIDRSIND5E 0

that ho wwuld kot call NAaSA, and that that wasz the end of
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gzi . I do not kauw why thore was the scvdden

. apparent total sbout faca in ﬁhd Gﬂvexnmant'a atti tuds,

s

Lo

I would like o say that we still h@limvm,

vary strongly, that such a sasgion, such a trip, such an

i

[y

ingractisn, would be bensficial +o the Court and wou'd

hops that ths CGovezamsnt's cooporation could ke obtained

|

8 so that we could at goms future point meke such & trip.

MR, CARLSON: If tha Court please, first,

e

10 § may I introduce to the Court another member of the

a mombor of thae Bar of the State of Yllinois.

e i e e s e

YHE COURT: What is bis position in the

id 4 Departwmand?

~of Justics assignad to tha IBM case, the case wa are

s R ST Til ) A 2 70 L g ey ppe L T

i7 | bafore your Honer on. - 7
18 I think vhat I ghovld say first with rogazd
i i to Zha comen®s that Mr, Barr has maéé is that the position

V2R

2 of NASA was not, as far as the Goveramént says it, an

n about face. It waé, rather, a position that cams about
7 | as tha result of thelr bolng presented, about ten days

ago, with some facts and coasidering the facto and the

e

% § conslderation that was gilvan to those facts is stated in

g5§;'three affidavits of the poersons that wers involved at

SELT w::*.‘* CISTRICT COURT REPLRTERS
LoD STaTeES CoURY Hous:E
proved For Releamemgm& @%—RW 01@%&&%@%@@9@307&3
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1t i Governmant's ataff who is wiﬁh ug todey, he is Mr. Serots,

MR. CARLSON: He is an attorney in the Dzpartment:

P O e PR PN
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¢he Neticual Asropautics and Space Administration.

Thoy aye affidavit% of Mr. Neil B. Slegal,
who iz the gentlaman that My, éarr rofozrred to; an affidavit
of Seha P. Domnolly, and an affidavit of O, B. Lloyd, Jr.

Now, the affidavité of Mx. Donmally and

Mr. Lloyd wars cont to Washiangton from the NASA installestions!

in the South by machine, so éh@y are signed copies but
T don't havae the czriglnal az yet. :

THR COURT: Who are these distinguished
“gentisron?

MR, CARLSON: Mr. Domnslly is tho asaistant
administrator for Public Affaixe of tho Naticnal Aercnautics
and §§acm Administration.

THE coﬁar: You msan he hapdles public relations?
‘Is that it? |
MR, CRRLSON: H@‘hanalex all of the externsl
--r@La%iena of the adminizirvation -- ‘
. v/ FHE COURT: You know, I would hopo uh&t at
one of these eessicas, ¥r. Carlsen, that son2 of youx
angwars would ba r@spa&aiﬁ@, eithay Ey way of baing
affizmativ@ or nagative and that é@xhapa we cught to
eézchaw all the rhstoric that walve haag gstting. Part
of his job is public ralatioﬁa, iz it not?

MR. CARLSON: I thirk that is trus, yves, vour

E
€5

SCUTHMERN DISTRICT COURT REPIRTERS
LRITED STATES TOURT HOAUSE

it
[}
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Henor, And Mr. 6. B. Lloyd. |

THE COURT: Ha hasépcﬁhiag to do with a@cuxity‘
as such, iga't that correct? :

MR, CARLEON: I think he doos hava to do

- with socurity, ycur Bonor, aJ a purt of his job.

" THE COURT: I thought there was a saecurity
division at both of these installations and it's my
understarding, baged upon my very limited knowledge ol the

cparaticys of both af thaza centars, that he has very littis

&0 do wiih sscurity as such, but iet's get on.

MR. CARLSON: Mr, Lloyd is director of
tha Public Sexvicesz Division of the Office of Public
Affzire,

THE COURT: Would you interpolateo and translate

-»

what that mosng?

MR, CARLSON: I think it moans just whet it
3&3& and that is tn&t he iz ﬁhs public r@latiens
dix@s&mr for Natiomal Asronantic and Space Administration.
The substance of what wa have learned from

. /
FASA is that the comcluszion was mads by the administrator's

|  offico im NASA that the placss that Mr. Barr and his

party had gst ocut for viaiting vera off limits duxing
the times that the moonshot was to ﬁaké place and during

the times that weze schaduled for this trip, not that ths

SCRAITHERN DISTRICT COURY REFPORTERS
BUTED STATRs CounT HOUSE

Approved For Remfwa@% QA RRR7S-01A32A0001008209055% 7.4500
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ingeallations c@ulﬁn't'ba visited at ch@r times, hut
tha% tha saf@ny of the parsons dnvolved in thae moonshot
and the iavastmend @f gomsy $300,000,000 in tha shot itself

could ba andangazed by reason of ¢tha progsnce of persons

- ot & pave of ¢ha personnal w.th spscific, assigned

tegks, in coansotion w&tﬁ the moconshot and, it is also
my'uadarsﬁaﬁd irng that, aven had the arrangsments besn mads
oz tyrisd ¢o have bean nade aix woeks ago as Mr., Bary ssems
to stats that thay wavs, éhsy could not have Losn mads
in the circumstances of the txip that Mv. Barr in@iéﬁ&ﬁ
take plada, could not have besn grzmted under the
ragulations and the sscurity of tho National Asronautics
and Specs Adninistration. . |

Part of that ig undoub%@dly ths s@nsiviﬁy
of the kinds of oporatiomns, mechanical, phyeical and
pﬁr&@n&l, that are going on in the various parts of tha
installatlions that were to ba visited.

) - I think vhat comazs through to me mors than
amytﬁing clse is what I wénld consider & vary poorly ..
pl&aééd epproach €0 %his that Mr. Barr presented in not
boiny sble to advise us that, and I think probably thsy
could have advised ug, that this trip was iwpossible for
this wsskend and we dida't £ind it out until the face-to-face
moatings with NASA at which time NASA was adviced as to

SCHITHERMN DISTRICY COURT REPORTERS
LHITED SvAaTeESs Couny Mouse
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just what IBM had in mind and what thoy planncd to do and

it was at that tims, rathor than gomsbime in the past, as.
Mr. Barr's shatemsat ﬁnulﬂ indicata, that NASA's judgrant
was nmade that the party that Mr. Barr proposaed to taks

to Lape wannedy and o Houstun could not be in tha various
inztallaticons at ths tiﬁsﬁ end places that ha had indicated
to MASA and thiz was for the first tinme he had indicated
to NasaA 4hat this party was to be in these particular
placas,

I don't provosa €o read the substance ¢f the
affidavit@, your E@nnr} but I think that the affidavits
vory cleurly gupgpoxt that pﬁaitiaa.

On ths aubj@@trcﬁ gé. Baxr's call to Mr. Widmar

azd me concarning hls reguest, and it was mova in the

meturs off a demand than & ragusst, that the Depaxtment of

Justica intorxveons with the Natiomal Acronautics and

: !
Spoce Admindstration as to their csnclusion that the

' safé%y and integrity of ths missicn would be ondangered

by th2 p&xﬁy that Mr. Barr was propesing -~ -
/ THE COURT: 1T don't know why you insist upon
éaf@zxing to ¢his as & party. I can't understand that
charéet@rization vhatsoaver. |
?erh&ps you thought of it as a party:;
I did not.

éf JITHESN DISTRICT COURT REFORTERS
L TED StavEs Coury HOUSE
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MR. CARLEON= By that I only mean a group of

P

srsong Lthat wers o visit ¢he installazions. T dﬂdm't
mean 1t in any sonse of cthor %han that, |
THE COURT: ¥ considared it a scheduvled hmaring.
MR. CARLSON: Z think che Gov&xmmEnt.wés taking
that view of it and tha Natienal Aoroanasutics and Space
Administration adviead us and advised Mr. Barr that tha
conditions under which tha hoarings wers o bz corducitsd
w3ra, mzda the hsaring iaopossible ﬂa&&r thoasa  camd£ﬁions.
The point X wag golng 4o make, I stéxted o
ke, y@ur'ﬁan@r, vas that the bﬁné of the Anei-Trust
Divislon rssponded te my réguost to him for advice, and
ingtrected m2 to adviss Mr. Barr that hs would not iﬁw?ﬁ?%3®,
¢he Dopartmont would not intervena in thig kind of a
decision where the national sccurity was dir@ctly‘invmivmd
in ¢ho opinicn ond a3 stated by the Govermment agencies that
.hadtﬁh@'r®sponsibility for thaet opzraticn.
| I did not krow, until Mr, Barr said it now,
that anything had beon sald to Mr. Barr abou® the Court
meking the trip to the installations and that had not been .
brought ﬁm my attemticn. I am wnaware of any discussion
or cizcunstances that may be iuvolvad.
However, the affidavits make iﬁ quite clear
that ths Netiomal Asrovautics snd Space Administration will,

STHERN DISTRICT COURT REPRRTERS

s Gy Houss
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and will ba vazy hoppy, o make thaee facilitiass

availinble to ﬁm% Court and 4o the parties under conditions

othor than this spaca ghot waskend and if I may refar to

paragraph six of the Duonnally affldavie, i€ reads in paré

ag follows:
"M, Doovelly dlrseted,” and I quots now, °"Mr.

Sisgol o convay to ¢hs officlals of IBM who proposad

tho trip Shad NASA woeld b2 pleascd ta ah@w its facllitiasn

o the Court a¥ an gppropriate timz not interfaring

with a launch schoduls and €0 scocomodats the visitors

in avazy wﬁy, sabjeet only o the sgoncy’s receiving
roasuanble woties |

Thelr poink baing, particnlerly on #he last
ltom, that it takes, at VASA, socme good dpal of tine %o
nzke arreongsponts svob on a pon-mosonshot w&@kead‘to

maks this kind of a trip and o wigit the lusterllations

- dmdicatad bug, I am informed by the‘Admiﬂiaﬁratia& that

it world ba vexy pleasad to have us and that this vas not
in ths way of any kind of a roadblock and the affidaviis
rads that very cl@ér ard it was not by reagon of

anything that the Doparitrent of Juztics stakad or saild

or conveyed to NASA about the subetancs of the Zrip that

cccasionsd thailr dscision; it was only and golaly their

dudgmant that the moonshot itsslf wonld be endangered

TFIEEN SISTRICT COURT PER0RTERS
2 STATES CULsT Hima

X-ROET8-07892A0004000390063 74550
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hy rasson of the appearance of the mambers of this group

-~

i
. in the apoointed placas at the times that Mr. Barr

. . . '. !
indicated with the timss that he xeguired.

MR. BARR: May X zegspond &0 that, younr Homur?

i

TS COERT: Yasa ‘ _ ;

MR. BARR: I want &0 svosp awvay any notion that
anybody hore would attenpt Lo do enything that would in
any way j@apérdizs a shot ta‘ﬁh@ nOOR , the national
sacurity, sndangsr people or &m‘aayﬁhigg of that sort
Whalts0ever. |

Az we 21l kmow, meny poople visit ﬁh@é@
faciliﬁi@s on many dccaai@na suring shaté and otherwisn,

I want alzo o make 1t vory cleaxr thaok nokosdy,
! not Mr. Barr, as My. Carigon paid, nor anyone 9lse on
behalf éf IBM insisted on any circunstances, nor did they
apring on NASA &b soms laka date gons curious and unus:al

2EQUests.

seron
b

Whea we ware modt with tha rebuff by Masa
at the last mowment, ws explored whether there was not
anyething that we could do, whether there was any way
undsr which we could havs access o any part of tha
£acility and the answer wag ropsatndly, "No."

¥Now, ¥ did nct call Mr. Carlson to make a
t . demand vpom him that the Dopartment of Justics Jdo somathing; -
EIUTHERN DISTRICT OOURT REPORTERS

LinvEp Staves Couny House
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- hor, X, £90, had theught that tha Court hed schaduied

! & hearing and that both paztias, both paxﬁiés, ot alone
IBM, were x&sp@ésibla to tha Court to do vhat vas ﬁ@é@aaary
o make that h@axiﬁq possible and o work out t&a aCCOmIO-
datiing,

Cartainly at cur last zession, Mr. cérls@a
gaild ﬁg.&h@ macord vary levdly and wvesry claarly that ha
thought &hﬁ'trip was a good idsa, would bz useful to the
écuxt, vould supply usaful inﬁoxmaﬁida,

£0, vhen I mallad Mr. Caxlé@a, I was eliciting
what I thought t¢hs Court would expuct and what I thought
I wvaz enzliled ¢o, which was he cusperation of the pardy
on tho other side which obvicusly had great influence,
eould obviously make this kind of thing happen, had they
chosen &0 do 50, and I thought I was entitled to elicit

tholr assistance and that, instead of gatiting a Poablvs

Pilats like washing their hands of the affalr that they
vould immediately epring into action to help us.

Plainly, they dld no¥ do so.

MNow, vour Honor, I think that we hava ¢o ba

res——

candid with the Court on thisg nabtier and I thiank I would

J
ESE

bs logs than candid 4f I did mot say to the Court that

in ths day or go preceding this abrupt abovt face, we bagan

R 03

o hear from the Govsranmant mention of the ITT affair,

SCUTHERN DISTRICT QGURT REFQRTERS
SUTED STavTEs CouaT House
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wa baosn Lo hoar foen tha Civ;“eskub wmantion of th

usz of a plans by anmother corporation, from arcihs
corpozation by a foxmer head of the Anti-Trust Division,
aﬂﬂ 2ll *f a suddon, thoss mabtisrs sconed €0 have soma

n,

ralevence to whal wo waire doing.

Now, I an not cbio €o say that those are the
mattara ¢hat caunasd the about face;, I do not know.
Buz T think it is oigudficant that the persons who soomed
to have bseon invelvaed with ths éaaisi@armakimg DTOCBs

hora wons not porsons dealing with the mochamics of ths shot :

Yorleopmtm s

o gﬂamxziy of what was going o4 in Kemﬂady or Houston,
but, rathey, with pu wblic rolaticns paopls,

I don't think that wa con draw the cloak of

o e
L,

gacurity znd dongsr and so on ovar %hia-amdrsay, that is
; wﬁy it dica’t happon.

I would like to point out that for rsasons
that I cannot understand, appar@ntly tha first tims, maybs

th@ first time thet the Departmont of Justics communicated

with NASA was cm tho 27th of Msvch, according o Mr. Siegel's
affidavit.

THE COURT: 2Agaln, who is Mr. Siegal?

wacff, comummemnr o oy

MR. BARR: Mr, Sisgel ig an attornay inm thse
Office of General Counsel of the National Asronzutics and

Space Administraticn, acocrding o his affidavit.

! SOUTHERH U ?:a‘“am R ?z POTERS
y LITED S Cosmy Moz
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THE COURT: Not £he gonsral councal.

MR. BARR: Not ibs genorel counsel, aaﬂ'hm iz
ﬁh& porzon whe. apon calling Mr. Schwarz and Mr. Knapluad,
informad both of them that he b@liﬁved he had %o da suxathimg
€0 pravant the Qou:ﬁ fzcm getiing a disteortad view of vhat
was going on by the prossatablonz that might bs mads by IBM
during the course of these hoarings.

T don®t kaow why he ﬁh@ught\ha had that
obligation or why ha thought ha knsw anvithing about what
@éﬂ going an, what &he lavsult was all sbouvd, bﬁt ha
@vada&mly dide

MR. CARLSON: May T hand to the Court ths
affidavits of ths povsens isvolvad? |

Mr. Siegel's affidavit iz on ths top, your
Eonor. |

I vould call vour Homor's attention to one more
item in the affidavit and that's in‘Mr. Sisgel'r
affidavit, paragraph 16, and that is that the decisien
to cancel the trip, and I guote, "Was reached solely
a8 a result of discuzslons batwsen NASA and IBY haﬁéd on
pzeblems of timing and proposed itinerary during an
2pollo Misaicn,”&nd ths wvording eavlier in the affidarit,

in item 13, iz ¢o ths effsct that thase timeg and places

wara dvrlng the critical phason of s3n Apello Mission,

SOUTHEEN DISTR sC‘E COURT REPOURTERS
K#ﬂ”FﬁSTATESuQKQT}KT
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& -

¢ ond I-earnestly say ﬁﬁlﬁhe‘ﬁsért that that is my bpod
3 ? informeation as to why tha docision was made and ﬁh#ﬁ‘th@
1 @geciszion was mads solely on that basis. y
3 THE COURT: Havs both of you concluded?
° MR, .BARR: ‘i’e;ss, your Honor. 4
7 THE COURT: I should liké,ta gpzaeszd on tha
8 l  record a summaxy of the aventé, clircumatances and stepe
? leading up to this hoazing, vhich vas scheduled at Cano
0 ¥aamsdy and Houston,
a T $hink I would like o stard by piﬁpaimtiaq'
2 poztlons ﬂé %he éxa&mcrip& zolating €o this meliter anl, 8o,
12 I %uxmvﬁﬁw o page 33 of the txamﬂcripa“@f.ﬁareh 6the . ¢,
1 Zf5MRg CAPLSON: %his is a bighly ﬁpﬂﬂialiﬂﬁd'
* 1 group of data procesaing ipstallationg for particular !
© gci@a%ifiﬁ and othar vory spoaclfilc purposes, and I was Q
v concarngd and I vemaln concarnad that it may glve a
8 : Eagh@r'aiagarﬁ@d picture as Lo what‘th@ Covermssnt claims
¥ i ¢his casa is about, but I agres with coungal that ther@
® ars nmany paris of the ins&milatién at both of these
21 eotors that will be divectly involved in this casa, and I.
2 agzes with counszsl thet the undexstanding that can ba
s L gained az to the kinds of things %hat we are talking
% about can bs advanced consldersbly, wae balisve, on the

Covaranent’es aidn, by thiz kind of a txip.*®

ihaTen STATeEs Coumy Houss

Approved For Refenss 2003/04/027, GIA-RDP78-010924000100830008:2; 2520
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. THE CCURT: 36 .

MR, CARLSON: Now, I did not puzh &he mateor

at the ¢ins becouse I felt that the budgetary authority

would veguize na o cbioct €2 the transcript itself,
whivh T uava just sbaled to your Jomor I thiak it could buw
very helpful €9 the conzideration of this issun, and =o

that it iz my 3implo preblom within the Departvsnt of

Jugtica.”

TEE COURP: Pago 41.

“MR, CARLSGN: Along thoss lines it ccours &0
s it may b apprepriate to have the roepraseptztive
fron tho Naticmal Aszcnautics and Spac@'agﬁacy ag pazt of
the Covoranang's pardy, wvhetisor 4t be counssl for sonebody
from Houston or otharwiss, prescant, but I think thab
would pyobably be appropriante zud I don't Eava aay idea
what that would do to ths arrangomsnts &s far as space

d g0 forth is consorned. We wili iusé have Lo talk aboub
thaﬁo"

THE COURYT: Pago 47.

MR, ES&R: Por exzuple, I think it is vexy
halpful ¢o hava Mr. Carlscn gay to the Court that the things
that you are going to s29 in Cape Canaveral or Caps
Rannedy and Houston are highly sp@cializ@d data procagsling
inetrllations because, in fact, tha eguipment that is

SOUTHERN DISTRICT QOURT REPORTERS
Venren STaTes CouRT Howse '
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ﬁh@r@“iﬂ nany insﬁancea_iﬁ gtandard comnaredal @quipmen@

which iBM mar?ets thanselves to ¢ammercial cu dhﬂﬁﬁFs
anﬂ ons of ¢the &hing@, one of the hurdies wa have bean
trying to get over with the Dopavtwsnt for some ﬁiﬁ@ is)
o comvinca them $had vhed i r@aEly gut therae, th;ﬁ Ahey
want o exclude from the market placs, is not different
fram what thoy want to put iunto &Eé narket placa.

*I would hopa th&& tho tzip would serve €29
puIposs of holping to ansbla us &9 put zors c@nt@nt
into the wsrda bosauss I could «ither sgres or disagras
wizh ths Einiti@ﬂ doposiding on vhat it msans and it is
2ot ar xey Ghing ¢o say what 1% meauna. v fj

THE COUERT: I would sow like to stats for the
raeord my informagion of what ccourred by way of
convarsation 4in wy chawbers commencing on Thursday,
Rpril 16, 19572, appruxim&ﬁ@lf*é:?ﬁ P.m.

. . 2 telovhone call vas received from My, =-

MR, BARR: Harch‘lsth, your Hovor?

THE COURF: April 6th. |

A eall wus recsived from Mr. Thomes Barr r@latimg
0 tha USA vazpus IBM case and the a&ticiéat@d trip %
Czpa Ecanady, Ecﬁe&aa; nannsd Space Conter.

Mr. Bary tslephoned to apprisa ths Court that he

SDUTHIRN DISTRICT COURT RERS Te.,fES
AOTED STATES CotmT Mouse
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© had bioan nobtlficd of tha Coveynmank's r@fus&l o allow

»

adunitianca €0 the instaliatdong at Caps Rcﬂvmdv and h@ 53@&
to the Court an& ntorestad litigants. |

Mr. Barr indicated that this information
wag received f"* NESA.‘>UPQH xaodipk of the info bw(ﬁ'
Mr. Bary toisphoned Mr. Corlson o inguire cbou:r the turm
of gvants,

a3 of Tosterday, Vednesday, April 5, 1972,
all plans were firnal, Lake iz tha aft@gaeaﬂ of April Sth,
Mx; Bary was t0ld of zsomo negative zoaction fr@mvmase@
whan NASA leaza d Ehad the -Courd and the ﬁ@pwr&rﬁﬁt of

Justlce wounld ales aﬁh:au tha ima&ella?ieﬂﬁ, along with

s IBM reprecontativas.

j " HMp. Carligon spoke with the ac&ing &btornoy

Gengral of Andi-Trust, Mr. Comagys, tha labisr indicatling tha
he would nodt bocons involved zad a@t.&ﬁid@ NASBA'w

RESTRRATSTR

This inlormation was compunicated &o Mr. Barr
at his reguesit. Mr. Barr alloged that no specific voeznons

woze givan for ¢this chings apd subsequent withdrawal

— e
L SOt — i W e D S P L

of pamnissien. MNr. Bary statcd that he will atiand ths

pre-trial confercoce schaduled for April 14, 1972,

if the Courk dasires. He will sslect some of inm'sg

LUTRRLILII

planrad prasonbations ¢ show tha Courd en this later

SLUTHE Y Ui

'*'f3$®wraC@wvwﬁmvt
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datea., -

”1Lrgauy, Aprii é%h, tolephors convaraation
with Mz, Raymond C&rléam, Ayei-Trust Divisicon, Departmosnt
of Jusiic

Mr. Coslzsca called at approximaiely 4:30 p.n.
&5 shats that ba lﬁaxﬁﬂ from %h@ o£fico of the Danutj
asslstant Atbtorasy Gonoral that the offica of the Pttﬁrﬁﬁy
Gonaral triszd ¢o gat a Gnvﬁzammnt aixaraft frum |
avary place.

Mr. Covleon staded thet tha Attozpoy ééa@ral‘ﬂ
offico waz uwns w«zmxml in a&tﬁmpt&mg o locats and providao
transporcaticon for the wtwip sche ﬂﬁiuﬁ for apxil 14, 1972,

MR, Covison sald that ha had a conversatlon

with Mzr. Barr. Mr. RBazrr called Er. Carlzon tﬁ_@%&ﬁﬁ

tha% IEM hed heaxd from NRSZ that thay would not lek IBM

hﬁiﬁ@ ha Coures and the D@pértm@aﬁ of Justice o tho mamased
ﬂpgéa shol at Cepe Kaznnedy or ©o ths Monned Space CQntmf
at ﬁbnﬁtaa.

Aftor t?@ conversaticn with Mr. Barr,
Mr. Corlson stated thabt he pew the Assistant hitornsy
é@m@sal. Tha Acabszant Atzorney Cansral statod to Mr.
carlésm #hat ¢tha Justice Dopartment would not go to the
Abtorasy Cencral with NASA's refﬁsal to aliow the inspaction
o8 ¥han omtirs installstlon at Cape Kennedy. I% was €he

SATTRZRN DESTRCY QUURT REFPORY ERS
ITED STATES CouRy MousE
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voaition of the 2utd ?‘L & Livieion that they would nod
bocena involvad with the diffexancos batwsen NASA and IBM
sithor way.

ip vicw of £his iunformaticn, Mr. Carlgon called
Hx.rﬁaxr and said h2 checkad with hia fxont offica. Ak
thia poink, it was d seddsd that the trip for April 14th
es cancalled.

ﬁx. Carlzon rolatod that Mr. Barz's atdtitude
after his last qa:§@ raotion was trasculent. Mr. Barr

,‘; N . z',{f !

indicated tha hc ﬁutld £o the President 1f nocessary

R ———

a0 obtaln cloarsnea.

Tha firgt roaction that I should 1ika €o ia&ie&@a.

z Hhe zecord 4w Cusd Mz, er%gyﬁ’ failurg €O CoppErase
and epparent ummillimgm@sa 2o implament the dscision of
?ﬁa ﬁi@&ﬁ&m@ﬁ@ of Justlice by its counssl, Mx. Carlson,
p&xﬁﬁps t@;ls its oun ﬁﬁ@:y.i

“ Hig asradive reaction, I think, has very
ﬁ@zién@ gnég@sﬁi@aa ef émhazr sgm@n% to the Atlornsy Goneral
of the United Stabez and, indesd, to the eatire Bapartmanﬁ
of Justico.
- I anm forthar coencoagacd that no affsyré vas mads

by a&y roprezantative of the Department of Justice

©o obtaln an affidavit frcm CAR Or more psrsons at NASA

SOUVARRN DISTRICY COURT REPORTERS
LRUTED STATES LOUNT Housne
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charged aznd who 2o actherizod and who have knowledga

about Fhe workings of %h@sa installations. 0

I do not considor the affidavits which have baon

cubnitiad ¢o mo of any vory coupalling or poersuasive
effost. '

I ghould algo like to yramark for the r@coxd

that hﬁa the Attorzay Graneral kroun chout this, that it is

nok at all L&lik@ly that he might have wished for moxa

subszantive and more qualilative informaticn for MASA

25 €0 tha reagces why thay choss to ovérrulﬁ a daecision
by ¢he ﬁwodrﬁa"~t of Justica in a case which tha
Dopartnent clainmg is ong of gwenl inporiance and ome which
kes far flung and vogy wida remiflcaticns.

I assurn, and I hops that tims will bear mon
ouk, that $ha Departmont of Justice is &@zi@ug absub pwapﬁm
coting and proseing ¢his litigati@a in all gosd £aith,

I mow would like %o turn to ancther matbex.

I think from the very oubzet, I indicated
to tha partiss csaa@*aad hare that I would ot travel in an
IpM plane.

A8 a matier of fact, I undericok staps
to provida for coomsrcial transportation based on this
Court's authority o issus its own vous aﬁd to take any

trip in connoction with arny hearing in 1%s official

:fa’

L2

Ry E G DISTR: QT COURT REPORTERS

TR f"ﬁ A fop o $SRE
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Alzo tﬁa&ghﬁ that it would bz most helpful
£0 all concorned that o Covornment plans should b3
supplicd co that all ths parties cowld Zravel togather
and thoraby elinminate as much inccoveniencse as is p@aﬂiblé
umé@r tha cirau@s%aacﬁa.'

That leaves uz, pow, teday, with a scheduls
zhat has been coumpleZely countermended by an agency of
Covarnrant aféer a2 decisicon by tha Dopartment of Justice
was nade., afzor plang had been undorteken to irmplement
that decision.

X wbul& suggeat that it is in the intorest
of tho Dopartmans of Justie: and, indesd, the

ackting Attornsy Ganoral of the E@iﬁ@d'Staﬁas, that ho mot

‘be kopt shrouded in secrocy, that he be informad absut

ﬁhﬁﬁé developmynis, that he E@ told precleely and exactly
whag»happ@n@d.' Although NASR scoms to be quite seasiiive
by iéﬁ public ralations officaxs that thiz Court amd

tha rerrasendatives.of thase partlias to this litigatica
night in soms way impade or im&@:ﬁ@z@ with th@.mcaa shot,
appareatly thelr concorn was n@ﬁ'wida-anaugh to embrace
the host of visitors whom they will be entertaining

for purpose of this moon sh#t.

- - -

Cne Eher pofa® X shonld 1iks 4o wmoks opd

STUTHERN DISTRICT GHURT REFORTERS
3 Pize e ey 5_5 1
jyﬁid;dgﬂAoﬁﬁﬁoo 0005-2
Ao, z
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this tuzrs o the inalsl I.zai;icm at Houston. |
I £2il uvnicr eay cé*‘-’*mnm‘@mc%, @%@u by vistua
of éizu.;n@tﬁ.ng Lo afrain ny **”ﬂg‘i‘*ﬁ%i&&!, waich at tha very
basg 1s m:r_t grezt, I supcosa, o zop how this could p@a'saibly
have int-rfored wish Houston, Q@cmjs@ in ro svent would
that iano ﬂall atlien havae bosn the subject of imspoction
and discrssion until aftar em moun shot bacause T think
it was agroed that w2 would procend after the mooa shot
and ma’c w3 would ba p*@ﬁoz:t gt Houcbon on Mgaday and,
indoad, if my Fugliivo recollection is of any aid and
asaistance, when va thought of coning homa on zmzazadéy:
aftornoon, I guugested that that xa:lg"x% not afford easugh
tine j;.s 21l concorned for a vary kaovladgsanls m-;:.,“xag
a;ﬁd a2 very usaful mosting and thod i.nﬁ@sad, wa would
rodtura heme the zoxt day.
So, frankly, I think an in@p@cti@ﬂ of ths record
2.8 vary ravealing and no ferthor comnsnt Besd be mad% by
1% 0
I am now proparad €0 g0 on to tha next order
cf buslness. | . s |
MR. CARLSON: May I say ¢o youyr Honor that
I will irform tha Atiornoy Goraral.
l/'i‘HE COURT: Hs should have bzsm informed at

he vary fivsh dnstones Wﬁf. I think i:}v?wa was ohasolude

—— e o e+ i e et

3-”:”5‘ TRICT COURY REPGRTERS
VENTED BUaYEs Count Holss
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gexalivtion of duly not o adviss &a@ 'hguf exﬂdeJ ol
\\—-—-"_"—"'--‘-«’ﬁ-., st v e . v+ e i i vy SIS B
) 2 s T z e & g E- Yo B
this Dopartuoad of Justics in o mablowx of great su? ANTA 5

in a pi@a&}&f_li&igaﬁian 0% gnorrous com nlexitva

B I “ﬁan{ ko was kapt in abzoluts s@cr@cy and

I think that ¢his ghould bo corzscted at ths faxlaggﬁ
peasible tinvs. and I thisk the pogadive attiiude of

zn asting Azsistani AL taraay Co rmxal, whoea dutles at thea

romont avg vory limltsd, to fraa%ra%@ a plaa ond a hasring

mada by his ropresentative, koars some further discussion and

dockiny wA@@G

Without zeazsn, withoud an azismpt or an
effort to £ind out tho whys znd the whﬁéaf@rasg raraly
©o dolior sad o oid back and say, "I'1l do mokiuineg,
T will 2ot become invelved in this mattor,” and I ask
you, by vay of an imstouvotion, thot this entirs xecord
bz presanted to thy scting Altborsey CGimoral. |

- ' I Think he wvould be intercstad.

MR, CARLEON: I ghall povsonally soe that it's
Gons, your Honor, L

THE COJ&Y: Now I am ready. 2And T don't hnow

vay yeu didn't bring it t» his ationtion im ths Firet

Piasd,
Now, doa’e tell me aboud protoesl. I was
in tho Doparteant of Justloe for coven voars and I kasw

- i b
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a 1itile bit cbowk the inuce workings and they have mob

1 chmr: cubstenalally zm-ﬂ. I I{mw ﬁ*@ moaning of luyw

e ad

o the Atmma,y CM% aral *msi I anm w}& sura thm. :H:' boan

b T e o e et i me e

aé,**'cma.,g‘,u nera.,

- Gnler.-s X mize wy gu*:ssa, na'll ba utwly
enased and vopy diotross d shout this sccurrencas. How
many visiters ars thoy golng to have at this mova shod?
Bo youa RKuow, Mz. Cazloon? ' |

MR, CARLEGH: I do not know, yeiaé Honov.
THE COURT: t will ba gquite a gathawing,

won's %7

HR. CAAISUN: I undsrstond ¢hore will bo no

visltors, othzy han porcsanel that sre dirseikly invelved

in 3%, in cowdalin areas of this mission duvdiry the eritical

L A o i s W

TER COURT: Now, .‘sw I vederstand,the reassoen
for ¢nls planned peeting on this day was 9ot morely
kD p;; yvide the Courd with 23 copporiunity to sco the
ina’é:allati@ng but acz:?.u&lly €0 869 1%s sophistication .
in its operatien and itz mathod and its porfszmencs

in 2 vory vital area.

Now, tha Court has bzon substantlally deprived
of that z;gi:ortuai‘sy, I would say, for all time. It's

i 1ike shoulng tha Court en aunbtomebile withoub qlving 1%

MER DISTRICT (R E§CF& FERS
\.'\'—I’IL.';‘ S J‘E.S’f'm 5' s
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an ﬂs wnivy €0 ses how 8¢ opovabes and what oougos it

(1

£0 DORTOYY it dosa

‘3

Sb; o that axbond, ii ghiz has bcon an luportant;
goue in he cawu, tha Court's h@iﬁg frustrated of an oppor-
tunity of coning to gziés with at least ons igcsud &n Zha
most eogand possible way and that causaoz me o weander

and I ¢hiank it may cauze G@h@rs to wondor whon thay road

tha recozrd.

Aad gaxtivul&zly wondar , inview of some of tha
othar vaal@mg confronting €he Dapavrtment of Jasuiua.

Lot's prozeszd.

MR, CARISOW: Wa have avnnmﬁax of matters o
TRE W wﬁbﬂa o adviose your Bonor aboul Coday, nany df

which ave involved in tha curzoent productica efforts of

tha CGovernwand pidor pre-trial ordexr No. 2, as to which'

w2 had moaticaed eaxlier that wa waulﬂ ask your Homow
Lo, after we had drafisd as EpPRToOL ia&a ordexr and atﬁ;mpﬁ@i

to ebtadn IBM counsol's cons

ent ¢o 1€, we would ask for

tho eni £ an oxder that invﬁl%@g the safequarding

ggwggggzﬁégaxz and gocerity matbers apd, becauas of

corkain problems raiged by ¢hs Departmont of Dofense
in the last two days, we have mot had an opportuaity to
talk &n Mr. Barr or Myv. Schwariz azbou® that ordar, but thsare

¢ho natbor of peoceaniing o vour iDnor

SDUTHERN DISTRICT QUURT REPCRYERS
ERYED STaTEs Cnury Nouse

RRp8- 015%%4%%09&00&%%“&%% TSR
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within s pori few davs, of gotn a5 w2 can oﬁt;:ain thao
languaga ¢had woa, tha paﬂmm,; find ﬂca‘izz.z;f;:actexy to
i

taks coxe of a pfaw‘*icular vcmasaivm of proprd a‘?:ary data,
thet I an advized the Deparinoat of Dofonss haa with
ien svdluations of dnia » zwssz,mq eguananit and w2 wonld
requssd your Hon cr 8 ‘hmzlg mea for tho pﬁﬁﬂmﬁaﬁw
of a propozed ordor for the imnwuam of that mat@rﬁ.

Tha izcpoction of othor naterials wa‘?‘ ars

exlled for by mni::riszl ezdaz No,

2, hea b@gﬁﬁ omd

AF your Bovor wichos e I can civa you & ropord o hw that

i preveeiling and ¢hoe ponner ﬁ.zz w’%ﬁ.&h iz is b@iwg dam
Tho pvwiu:'iﬁiw.a and dnopeetion by IBM of £iled

rato: :zz.-:;ls wador pro-itzisl exdar Fo, 2 hes zico coppen

o8
o CONNUNE0LE

Ehat i2, cha vari’_@m agangics that ware li,m@d &3 recipients

of _puo~-drial oxder Wo. 3 for p{mm@&ag of advising %h@

i

%gc,%; tha posalbllicy of miving at an agraeed production

of c}@mzm@xsts' hare.

Thosa xmtexials warda dua undsr ths g%—txla‘

gzdar No. 3, on or about Anxia. 17%h &ﬁd they ara &11'*3@‘13{ -

they elvesdy have bﬁqm arriviag in mlumaa m.zd are baing

rorrleed.
uld advazt o ona preblem that che
Parnartraont of Dafs . T _agonslon of tha Doparimand of

SOUTHERN DISTRICT COURT REPCRTERS

o o - Jgrs acm
JNTED b]m"ﬁuuéu x?@’:m«;&t
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ke el A otk iz 18 Sy ey

ERIIERR

ofe 3:0.. fhiavo brought o tho Dopartmsat of Justicels

attonzicn just yootooday and we sab yoesitoyday niée %kg:am
oxr px..shap@ it wad Vednzeday, oithor Wednesday or yaztordoy
aftornoon, with the gam::a‘i gounacal of tho D@pa:fmmt

of Dafonss and m,h.«r raprogontativas of the Dﬁpwmﬂm of

Dafonsa, a3 to matexials involving &wo aqgoneiss of tho

snment and that's featral Intelligoncg Agency and

Fational Sz2couridy Agsney, both of which are agomcies

of the Gorornpent nexod as those yejquirad 0 producs

docunreants vndor t_:aire:).-ﬂcxial ordor No., 2.

Beth h:'-rwz adviged the Depariment of Justice

‘.l

that thale statutes prohiblt the nmaking of these

matarlals availabls and they asked that the Coure indulge
30 days #ime o that vae can brief the Courd on the problems
invelvaed in the .pr@&uc:?:.ian of naticnal securlty matarials

in their filess thak: ave covered by the oxder, prag—-triui

oprder ¥No. 2, and w3 would 1ike %o prezeont that on a

reqular briefing schedule, with affidavits am to the kind
of matarial and prozont o your Hsmar the Govesmmeat's
argueents as o how we should proecesd with thet particular |
pxoblam,

%ie hava not had an opportunity, in the tiue
that we were adviead by Contyal Intelligencs and Natlonal

frooity of $holr oonoidion on him, €0 216 down with

“’i‘i“ﬁ”z? N CIBTRICT QOURY REPORTERS
L7 e STATVES COURT MOUSE
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I Me. Baxy aud sos vhothor Ghore vas some way wo coyld work

g» oul eitiar accesy ¢o tha maborial othey wvays m% gok ab -
the informaiicn if ¢ fndaed, thore ig information in thoza

filos that is rolovendt o the caze, bult we have not had an

; opportunity 4o aiﬁ: down with Mzr. Sovr and talk &bﬂw&:_ that

of ¢hob nabtkor to your Homorx.

Th2 moxt thiang I would advise ths Court on
is that ve bsgin o doposition projram on about April 7th.
¥ molfove thore sye thros dopositions set for b‘izanday ‘

Aprdl 17¢h, and %Iw Covaramzat is atiending thons

depusitions apd hos agrecd o be bound by thaose depositions.

o e haove onustnbaored & Qasajﬂa%@l Aafilicul iy

nd &hat iz of being able t2 got zceess to ¢he d@cumﬁm%s
that Csaizol Dauta ﬁ:»zrp@ra&ioa hag galocked baoauss of
the exdstznca of a 20 day psa?:itd riw.i.;xg m“a:‘i.ah each porty
was o give, in that sasa, a2dvice to tha othar in &Q{t!plyiﬂ;}'
éocunants €5 the Coveramant.
; I ¢hink_ that problem way also be ona that
we czn wwrk out but wo will ba golwy on with the
dopositicss sad talking €0 counsel for 1Ry about
the machanical problema and that =-- but I wanted to

Infornm thae Court that @ wers leboring wnder scme

2 difficulzles as few o3 asceas &5 patevials ave concownsd,
5 ATUTHERN L«sfﬁ?&%ﬂa.u’ COURT REPORTERS
g LTED STATES CouaT Hruse
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that wo Cthought we mosded in properation for thosa dopositions

¥ e

Aleng the sand eroa, wa have a substantial
nrmbor of docunsnts, ECMD 300,006, that we ave walting
for dulivowy on and we haven't rocsived them yat, fxdm
I8, |

It'a microfilm, and again, the same matter of
difficulty is imvolved —- ﬁ&m@ly, ﬁha& WS are b@giani&g
¢o particirate in depositions as of April i7&h without,
wa f2al, all of the nabtorlnlz that we need to rrepaxe and
T wonld gﬁa@@ this %o your Soncr boeaugs I may wish to
agk your Hoaor ©o indulgd ue at coms later date
%0 22l addiflensl ¢tostinony fron the witnegess invelvod
1€ w2 leogn from tha wost of tha é@ﬁ@m@aﬂs that wa do
2ot u2ow have, that sems such t@ﬁﬁim@ay‘iﬂ nenasssary and
&mﬁz&gxﬁ&%@. |

I denv’t e2e any now bet I wanted to state o
y@ar‘ﬁéaar that wa will nesd er request thad kind of
pﬁﬁ@ﬁﬁéﬁ@a 42 iz ia sppropriate, aftor having roceived -
tha L“‘um%”ts that wo do ot now hava.

i&a have pleﬁxvd t@ Prasent o your Homer
today Eha quastion of insdvertent walver that Me. Bapr
and ¥ had both memticmed on the record oa several
ecoasions.

SOUTHERN DISTRICT COURT EERORTER

EAITE0 STAYES CCURT How
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18
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Wen Govermmon® hod filed a2 wnbtion ood
gupporelng paposs vut I weo ads m sed by liv. Schiffaz;z that
. | .
IBM would not bz roady for that and I told Mc. Schwars
that I hed wo objas " tlon to our puttling thadt off &o
anothor cabe bud ws will J av do withouz ¢hs waiver

o}

causm::"‘%a until cuch Simn as thot could bo resolved bub
I would ask your Hinoxr, if i'i“a appropeiate, 1f you
would sot sone dadas withiﬁ ohs 1imies of councalls

statersent az ¥o how much tima counsel zeosds o prepars tha

‘eosponsive pagers o this gquostion, as to whon we could

wmake the axguneal o ths Cma:ﬁ on the guastion @f '
inadvorkent w&ivaé amd I think Eé., Schywars® stabomont
to n2 was that he thousht that they could be zuady
by Exiday of nout s @@k or thoroabsuls, as far as the
'aﬁbzzissicm of pzpers s concozasd.
It may bo that if. U .s@t a date for the usut

T 3-*::::'-3 al in Moy soootims, that it would ba sppropriate
&5 bhoar them at that tim. T thim: it may walt for anothery
wonth, yonr Honor, iﬁ that »2ed b, X écm'?: think our nead
for thoess documonds is so pm&mi&g "lc’nk mow that it
nesds &0 go on imundiataly.

| Wa would ask the Court for goma help and
diz@aﬁi@m; if we may, in soms -- at lsast the Court's
Yhinking -~ and a comlae of prablams €hat wo

SOUTHER DISTRICY COURT REPORTERS
Liiven STaTes Couny Houss
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e . ot J o e 3 EaTasyde S . R Ly
Fhat wa ool dsking end ©halt fzy in (3 covand et
Yk

- 2 e oy g I 3
E@Lﬁ!é&lg 2D OnEWRR oY 5 KR KSERA TR 5 1 P %.?.f;_ﬁ;?ﬁl drodbyuotlond OF

TEM ecuntal, avs cnoounbuzed, and 4 shils pavticuliarly

s . i? ) A LG R T P :'f-. 2 we 5o o Sy -~
rolomen w2 §ha inadvoréond weivar GOOWRONUR, WaONd, 4w

- o - R i~ 2t
vndorgiand 3, Ifd couvacel hoo 208 po mictaed 3i3 witmis

o 2nzwIw cgue:a Tioms a3 W sha docwnnts thet ars within

¥

£ha inedvorband walver aven, Wi wald coneornaed vhethey thall

problem could go %o tho Court in the flold whorve we wor

Tenking €ho dopsclilion, 28 miv.;z b3 appropriabo, OF

althor £zom dlva €0 ;::Lzr@ oL -

TEE COU

#53

e X would w sh o hear thagd
provilens £xom 8 t@ i,

| You wosld resorve all shiaetions o all
gueetions puxsvent €0 Male 3“’7, ig it npk?

Mk, CARLEMMI: Yas, your BOrcr.

RUE COUED: For considewaticn by tha Court.

MR, CANTECY: Y think ¢hat's all the points

T had for prscoatabicn £5 your Houor this moxning.

MR, RarRn: If I nay, your Eowmer, tule

Tha walver question first, Mr. Carison sald

Fan wocrem 48 4 mof bolno prozonbsd & tha Court

d: "‘T”A TADD !
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R N P
mendy and yeo will vesall, your

& ) -
was scxething that wa discuansd

Tha Goeornnant thon irndicatod

g

what it dntanded €0 brlog ¢ho nobtisr on,

aak ¢hea Sovornmant €o cEve m 2

P

L
1
(3

AT SATOETTAT

-

Popars o2 uz for this moblicn and, in facl, they 4id oot

v e oA e T

82TVE 1 w@ paronrd on ug uptll Freiday of this wook -
Monday of Chis wosh 5o thel ly. Schuars zogspoaded hat wae
i could aot gal our papoexs hack o thom in time for his

Learing becouss both bho gad I wore oul of woun a good deal

instructions from ths $op 20 pz,éz:ple; in ¥IBM, ocma

4 of this '»';:-ﬁ:, g9 tne ronsen why the waivmr mattar Iis not

: .

l sSzoa the Court is bocause the Govornmont dide't mako

ff o woblon wdlil Mooday of ¢hig ook,

5‘ ' wring €0 the depositions, aow, and £he
Covarmesnk's etobonent thal 4% way mot have 211 ¢he
doouments that it kosds end it may oncountar sowe pxoble

| and wish %o call cewo of thoss witne @3 back, I sdaply

;

* went o nzke tho record cloar om what documonts the

; Dopartasnt does hove and what decurenta 1t deos ot hawé.s

ff Tha Covernment startsd an iﬂ@égﬁgﬁﬁm ‘

§ .

{ koee im 1367 end voluatarily, IBM furnichad the CGoveromont

1

% with decwments selocted pursvant vo the Govorzmont's

4

“ nunber of that sord, Zhe tep 20 crxecudives ir “ha IDM

SOTTIER DISTRICT COUNY REFORTERS

L Ui STATES Covser Howre
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Corporation, guite & oubostanlilal nuwbor of docvunnks vaich

W pzfﬂ-’;m:-d end furadishaed to Wha G cvevnronb OvViE a leng
period of timn , in sdddtion €0 a gz&at doal of statistieal
informniicn, pricing information end go forth.

%ho Sovernnind hie bald thod imf@rms:-:ﬁirm m’w
for fouy or Live yoovas.

Ta addision te that, the CGovarmmont has rocoived |

frem U3 or fr@m Cne 2il of tho docunoadts which €O salected

from epprozinately 25 willisz dsouments produced by IuM

o C2C,

Kowr, &ho Covarzment heg all of thoce docunsnts
end has had nony of then for a voxy leag pariod of tir
Yhat the Covormmand c‘i@“e »ok have is tho celections
whigh €€ is curvently making aod has mads ever &he
lase fowu msuths fzom ks cm*s@m; g:»ymducmﬁa.

Ik will, in dvn covrse, ba Durdished with a
cony of thond docmeand®s which O ms salgebed but, wilsss -
ti&iehﬂ@@&ﬁﬁ to participate in the docussat preducticn
itzalf, a choleg that is alvays epen to the CGovoramend
&t any point that i%:. cheosas o axgrgise that opiiem,
wmicse it choozes ¢0 sond eoms poople eud o lock at
tha decunants, it i3 nacessaxily going to bs bohind the
rast of us.

But 1t scomg €0 ne that having excercisead the

SOUTH F@ CISTRICT COURT REPORYERS
SETED STATES CouRT Houss
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IR L IO . R 3 Jate v T =t X R
wosion. wok o peviiaipote in the doouwnsed producsibleon by
" - ou & & -

i IBM but rathor o uiilizo 50 o an egord U0 mako tho

H 1

4 i

aalec&i@ﬁﬂ for it asﬁ then fureish docuncnts €0 the
Baparinent, tho D@g&xﬁm@nﬁ is in no position to make

& TR rﬁ bofore tho Courk thal it @uqn% at sore lator &dwd

o b& entitled ¢o gosk %hﬂ peiurn of sous witnog

@t aca s ot

HNew, T knoyw tho ﬁm@ﬁ?ﬂﬁ 2t has not mads such

a matlon but I did mm& thizk I ought ¢o lot that go
by withoud moking the vocord clear on what the situntiosn
is. '

I tura ¢ thoe d@cém@@t preducilon, Th@lc@mx%

will =3cal)l that ¢his cama vp at the pro-trial comferszca

in F@@ruax?, that the Governmont then wodortook 2 comwnnco
production of docwsonts and the plaim and simpls fact
iz thot ¢thoa Govorument has ahus far dono vory 1ittle im that

dizeciion.

Crrt b S

Baxlier this wook, Mr. Carlscn ealled ma and

s2ld that thoy hed pone docuxonts available. Vo have

o RN AT,

bean down 4o aa@ha&w@@ » The Govesrmieat has produced

e e

I eI T

fer vy ¢hus far scua d@ﬁﬁm@ﬁ%@ r@e@ivéﬁ from thivd yarti@a
ria respencsd 0 ivguiries voceived by the Departmont

of Justice. Although the Govornment withkolds from us,

In conmvwectlion with ¢het ¢hird pirdy production, cortalnm .

dosuwments vhich At dascorites an prigilegsd =- ghnk bolrg
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Thoy furaish us width matcriazls, documants,
eens £roa the thizd parties kaﬁ: thoy taks away fmm s,

o a claln 6 privi Lg::,,“ tha lettors fzom tha atkbtorrmays

of ¢he Doparimond of Jusbios zad the rosponses fzom the

thizd pariies ond, in offect, thay teka cway the indices
emd 03 watorial from which wa could divims what tho

m@&:zﬁai ‘:i‘say are giviag uz I8 suppoged &0 xapraseat

and I suppocs we will have to proscant i:h&%; in tha form

of a moticn in dus course, unloss the CGovernmond
realizes that there is Bo gmch right od thair pazd o
viehhold Chad matozial. .

Thay have also fuznighed vs with 2 small
aﬂdﬁn,ﬁ’.@mi arpune of makoplal fom ‘@:ha B@pam@at of
Jugtica igzalf buk, thus far, wa h&ma »0b roceived aﬁym‘dzﬁg
Gles f2em any agsncies cxoept we have hegunm to racaiva,
now, thoun my voluninoas &@zcxip%m% of ¢ths files
ef other agencles and it secms ﬁzzat I must now make plain to
tha Court that thess doscriptions of files do not offayr
rach in ¢he way ef & eoludicn o ¢he problenm.

Ths Court will recall that the Departnent

has puggasted that if Shay furnished us with these €file

BTN aemEmes
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hooo £ila docovipddcas wvhet Josumsabs wo woanbed, sizcs
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. . - PRLr L4 Zmds pw ooy ) 5 b B o =
the Doparzasnt of Justica cays it can'd dadorming

from ouy documont demand vhalt wo want.

L
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Nowr, ava 2ot goon the descriptionsg mysclf

but ¥ am advisod that thoy aws vazy largs, vory voluminous;

thay aze balrg chipped into ¢he Dgpartiont of Justice
from othar agencies and turred over forthwith to us,

so that &hs Dopaztrnont of Justles's a2tborneys ave reslly
@’%}WL&‘_} a3 nothing ©Ir0 ?',;i“iam‘ a wammg.asa along _ﬁﬁh@ ey
batwoon produsticon of tha documones, of the c?.e;cxigéi;i@aa,
gnd 4ha ajsncics,. , ;

2 vy datiaadn &lan  ovweccsmslrnosrn dolymdt peo e e
Xw Eﬁnm\d Bttt s %ﬂ.g Ew;-wvﬂp&‘wﬂuww ‘2&41“‘& [ A TR Dy

arbarking vpon 1o goling %o lotk semathing like thig ~

wa vill bave ¢o it down axd leook at those filo descriptions.

We will ¢2on have to teka the depositions, it cesms, of

tha porcons is the sgemcies who are rosponsible for

kosping the files so that they can €5ll you whnt iz iz thosa

£ilos, co that wo can £ind vhexe the files we oxe intercstoed

in a=ze konld.

Bowr, youy Hoaor, that iz going ¢o tske & verys

very long tims bofore wa got any production of documsnts

that is moaningful fyom the Covarsmant.

Pioinly, 42 T wave €0 folloy that kind of &
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sy vl a: vwong and iay ""ﬁ ok

raamirgloss £ilo dososiviicas wizhin &ho IBM Corporabtion

- . Mo e s £ > F - ‘\,,‘_i.
and asy, you €ind, within Shzos file dogexipticns, ©ha
£iles Thad you wisha o have, ich vour howe dooandsd, you
can toke ¢ho dopooiticanr of ;72‘.&?3.53 withln ¢ho I8N

Corporabicn and £i20 thers docwrants, o AF any othor
privads poedy voro o do thai sl of thing, tha lawyor

en *he ethor side wiald zioo in cubrags and the Courd

N 2 . 2 pd - Sap oo i
would guicily moopoand 2o thatt.

I moy ba that mm in the enly coussiveble
way @hat e fedzzal cysheon can gpazate: I dom’a
Boliove $hat, bovswor,. I ballovs A8 eon oporels pora

afficiontiy bud if f.,a Govornusnt choosea Lo follew this

eomnen, 24 i mocessarily and by its cun choldes,

1:3 boratoly dolazing ¢his case for mzay yoRrs =22d I wvamnt
wy vicw of thak to ba vory pl&:-’azz, on the zacoxd bseauzl,
vakll we have those docuwmonts sad have a falx @;mazwaity
o analyss thoss é@iﬂz‘m&mm azd o toka '&@iz@m%@m on

2o bhaszis ¢f ¢hose awﬂf“ﬂﬂm, W3 czﬁ.xm:ag. ba thought, hy

sny falr nerecn, t be in any position €0 9o Lo Ctrial,
If the Covomusrt cheosas thils couvrsas and

protasts ¢hat it can do no batiar, it is forcing upon

Eha Oomr® snd npoR €49 par relas & daolay of many yoars.
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Hewr, Eimally, Pr. Caxi-on ralsos F:zm othor

iz Rodionul coouw i.?:y and ova 1s what he calls Proprictoxy

infoimatlcn.

. ;
i:::mly Wit zoswest o nabionnl e R g

! whobovor Duccodures ave vwz.@m:lcl:%, exe callod for,

Eelvag

v R gefoguond thoss mabbows, vo will sebnlt onw

L»ag pily. |
With respest o propristovy duformation, and

I chovld pud thet ln quotaslcs mazis, becauz? I take it

what My, Corlosn meong by ®hs :a:?c iz cemmorcsial informatiosn,

ey icin

cemmirdial. informaticn zecoivad frem third pariies

fafornnikicon @Q e Unlesd staten Goverpmands

-

. &hat da, tho Eow mmzm. cekling in ¢hs zole of a buyer

would 1iko 9o elainm tha ‘»’?; the i%’ﬁ?mﬁ it vzas in é&c&éﬁ.ﬁag
which epipnand ¢ may oL wmwnting equippant, is
preprictazy. |

ALL buysss fesl that way, all sellers feel
tha® vay cn tha other side. %hat i & zézsﬁ.m%, gardon
variely problonm %ha@; J,awy@:i-s and the ca:&rm doaal with
4 a?:} tha timo and coumasel aze gemerally thought trustorthy
| to insure fhat thelf clients de not rake imappropriate

zvze of confldeantinl commurcial information on the sthor

pEf zpd hak, T Shink, 1= '*?1 ve axa talkicg mb@m,
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i Thab's oil I havo, youy Honor.
o

p

TEE COURT: Contlomon, thore wlll cowe a tims

whon I will ses zadilne for the corglebion of all pru-

ericsd prugarodics, tovands o viow of gotilng pe eaxly

a exrial as one can poszibly cet contoab with ¢he intzsrests
of jushice and I would vrga vou to koop th&? in mind,

% I an ot p»ﬂ“*ﬁau,rly happy wsing ¢he

word! Jockoying bub for thoe momont i8's ¢hs basi wond

I com £hink of 40 owygest O . o you ¢had if vou bave any
dockraring in mind, ghat it's Giso to abondon thad

tochnique oF 8iTatagy.

T T A

I will agk you e@_gét oa oand gat on with
expiditinon.

¥ would alse like o staks wnow, bofove it
slips my mind, thet I do ﬁeé concadve tha incident of MASA
ﬁ@ﬁﬂ%ﬁ?ﬂ&ﬁﬁim @Si@n of the Topartment of Jugtica
t@ be precadant znd I would expect and hope that this waul&

pot ovcur acaln at any tims in the course of this

ST

livigaticn aad if yeur rocolleckicns need rofresheand,
; ¥ thisk at eur ve xy fizrst coaforewmed, ¥ etabted that I

@xpnﬁﬁmd tha Doqarkaont of Justice o desiguzie counral

g . .

I howe o reproesent the United states of america with
!
4

avtherisy to moke ducisicns that wouvld bo binding.
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‘ Fais liddoobion caqsunot pogsibly ba movad
in ovy othur way ond T want you Lo couwoy that o the

Boboruoyy Coperal.

i . HR. CARLEOW: I shall, your Honoz,.

s Moy I say "'v:» or thzen hings b & what

'«

H

DEETONT TR

THE COURT: Yoz,

Eﬂz. CARELEGE: 0?353 m:u::g, I anm mt sure of waat
the voprasentaticon of M. Baze vas, a8 €0 the conginvwed
preductlsn by Conirol Datn. I% wae my wndarstonding

that wn hod that problem sotlicd bebtweosn us and that A€
thiz »opzogents a changs in Mr. Bavr's positicon, a3 ¢o our
SRISDD Lo thosne doovneabs, i w:ill; I am frank o say

&0 your Eonor, 6t ws back ca&asﬁ.d@mxbiy in tira.

W aze awgim-g on a m@xy substantial purbar
@f é@ﬁm@m for cuy nr@aara‘%@

As % tha deow m@ﬁ:@ that vs Emm withheld within
the ﬁagar::m@mz of Juztico that wmight be covared by tha
mﬁ:ﬁ.@aj dizectad &5 the Doparteent of Justics, they ars
€no materiale thaot ave rwomally cleszified as, it's my
mdorstending of 18, lawyvors work product and matbers
mlaﬁizzé 29 confidontial informants, and we shall, jusk

as IEM has dons, in the case of the materinlis it has

wmrrduett, vy shall  1ise &ha notorialsg that w3 ure

<on
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docided o an approprials ¢lne by vour Homoz.

W2 wore uwndor ¢he iopression that ¢he .,,_,p,

L)
:

Shat &hn nock sEop in prody f"‘@z:-s a3 far a3z tho Govarmront

R

iz con: ::;rmé, waz tha £ile isdex stop and at ¢this point,

s

¢ the Governmgat ond Mz, Bare, too, I think, made it plain

Shat w2 havge 2ot had MS epportunity €0 fhorou ughly cxzaaips

e peilicy of the® step.

e e o arm 2 E

I com aay o your Hovor that o c@ %:Em

Covermeesb's glda have found mgm sochalagen, zmmz.y, ¢he

T T e——

| file fndin Sachmdaea, ugefual in pusdt cszzes and we hepod

1 d% wonld bo ngaful hﬂ:‘e‘, but what wo will do i3, eurcelvas,

Laka a lcok e m@@ £file indoxes onm by one and do owr

baat to ukilize thon &0 tske ﬁm noxt cud ag nradua%:;im

i P Y wap s VY

but the file indoxoz ave coming in now aad we had just
] thought that it vould be holpful o IBM to have them
frmsdlataly o they could start thinking about how
bagt o utilize Sham just as we axe wmw as o how

Lhost €o wkilizne thom, and t‘hm’: is ﬁzm 2Rason that

i ths £ile indowes syo bolny supplied ar gulckly as thay
ax3 ressived, without any abhompd to go bachk ts the
agesncles and ask them for furkher dodeil. .

W3 baye not done the®: we cortalnly will,
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SR ThmkoAis en snvarenniales woy of o ‘**iv:!.ug ey S _g ,
¢ decoriplicas thobk WO Be :-d i exdow ©o £i28 ovk waokh

3

1 .
Py aha Files are that will produce the documands thalt
8K feale it nosds Lo provd 19 cande.

i One counaat on $ie mavkor of pxommeﬁ:wry

information.
It is commexclal informabion, ag Mz. Bary
 stabse, buk theze is & dpcci al problen, wa fool, with raspact
o the fadezal asy@‘«:em of p}:m:uxﬁmmt, in that thers are
eam gtaiutos, aend I think I advezted to this back whaa
WR WHEd lésﬁ bafors your Eonor, thare ard eon2 zsta‘imma

that ocver the Coveramand @sxpl@y@:as in thoir d@alimg

with proprletary motexial ¢hat perhaps brisgs the matesial |
into & 1ittls Aifforent chording, a8 far as tha Govarmsent
cuployess oure conceramed, bocnusa Shey are subized to
prosesatisa for lmproper wzafi iﬁ&@pmpxiam hagzﬁling.

The sonsitivity of ¢he materisl itsslf is

%

graatest at the p@iﬁ% of muking the commercial decisiom

R

g

for procurdment amﬁ m&pply end £t is pariiculaxly
consitive in ¢hig case, we foul, your Homowx, because ths
matorials that wo are dealing with, the machinsry that we

ave dzaling with, is u@ilia&bl@ in RARY m%gﬁal parts of

' P@m‘;ﬂmz«t operat ‘%@fmz it¥g 2hoe heart of somz of the vexy

eoamakicns that $he sgewsices of ths Coveaznmsal condoct and, -
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3e's mob.2 like the procurcmon
of a ¢yperritoz, porhaps, ab least as the Govorarond
agoneies that zve cbtioxgtlng ¢o comply with if,

£Q “'3.%“. w3 8o £ool thal £ho pootactica of prepristady -

£

mﬂﬁmzﬁ,ea ig of & 1:343.;‘»1% chroen g’m valldity a3 faxr as

¢tha Sovazrmonft iﬁa CC: amﬁd.

e

We wounld .‘.i.kw to leava with your Remor thoe

sodion st v hzms PR as@ﬂg tha papers axd veady €5 9o,

‘exacpl for thoa affidavis of tho gonsral counsol of the
Deporkasrt of Dofsuse, whe hus v sigasd his affidasvis

as ¢f this woralng, ws loowmod by phoe

We wounld like €0 leavo with veur Honor and

o

supply counsel with Che papors, thal have ©0 Go with ¢ha
h@&rﬁlm@* end safeguarding of cl&:‘szaifﬁ.&d 2nd proprietary
matezials aud wa will wade %ﬁ?@ & substlinla the
aﬁg&:’:ﬁ azd zotarissd affldovit that has basn ﬁig:&’ﬁd.

and npbaxized thils moraing at aboul 8:10, for the ca

Dotttk

thaz 42 poerk of the motion &8 1t mow mg but this

i on tha azswmpiion that we will w:vé.gh o comn bafors yesur
Eznor vory shexrtly for an oxder rogarding claszified and
proprietrry patoazial,

he ovigiaal, if I may hand these vo tho

-
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Corsr®, in the ton docreon® and thera is £ho eony for the
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M 304 LSy o SIERE Y ampaert 150 »,
i have he affidavit, tha sigusd affidavit imsezi.g Tr

i I have @ “ﬁi&g forehae for tho recoxd this
i morning, youv Eéamx.

MR, BARR: Youy Epnsy, Y havs hore 4two

1 gondlepan wh@ I m’a planzed would noke pr@m@n&auiamﬂ
;o tho Courd. I woald like tholz presentndions 4o bo

thourhe of oo rerlly. in affect, @ﬁ”{ﬁﬂdtﬁ of e"“53®1

208 as tq“-*aﬁny in any zopse bhiacanze of the pzabl@maﬂ

of my owm plain i&wdequacj to explain imbalﬁigc"azy

e *ha Courk the rmoitare thalt thons gonilomen avo golng
€o talk about, I would preseni thom to the Chuxd as, in
affect, making statoments €9 e treated by &ha Courd

wad by tha perties as stotomoats of couusel, given in

of counzel.
g They ars editorial tvpes of presontations.

Of couurza, both of thoso g@n%lﬁm@ﬁ rnay be

60 in conrcctica with this lizigation.

The w0 gontlemsn that sre heras afé Dr.

Bayman Goldading and My, Chz=los Csld.
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I don’i knos what the Cour® vishos ol do abous

Tumoh. %2 com stard and b:«;cf:ﬁ: for luach or wo can do
this afhow lmf:hp a5 ths Couvrt pleasas.

- THE COURT: I think w@ cam gtart mow agad
go for ehout 10 mimviss ond suspend for lunch and ir@sm:a:a
zgaln et cpprosimataly 2:15.

KR, BARR: All zigh%,‘aiz'.

How ézmm tdws would tha Court have this
&f@m&a@:g for thot purpozo? |

THE COURT: Thalt dupsnds upon what awalls

ma vhon 1 reburs 6o chankors.

MR. DARR: All right, sir. I°11 stavs, &hém,

FOUr FOROr, with lz. Charies Gold.

| Mz, Charlag Gold is a pxmmgag comsulbant
o IBM, a greduvelto of Yale Usnivozaity. He is adjupet
profoseor of corpntor science ak Pratt Iastltunle and he
ig_g@iﬁg o talk from soww eharﬂé %&a@ ha has preparcd o
the Court on the quaetiym of vhal is elactronic daka
precossing and I ecacouracs tho Gémg% at any ti=» ¢o
Lntaxrupt Mx; Cold and ask amy’quﬁgtiﬁmm that ocour ¢o
Foe | X
wsﬁlcaaam: X'1) make & slight chaﬁg@'in oux
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UNITED STATES DISTRICT COURT

SOUTHERN HISl AICT OF NEW YORK

UNITED STATES OF AMERICA

Plaintiff,
Civil Action
V-
69 Civ. 200
INTL.MATLUNAL BUSINESS NACthﬁS
CORPORATION,

DeLcncamto

R e T RN N

PROPOSED ORDER AMENDT ING AN
CLARIFYING PRATRIAL ORDEPS NOS

The §arties having been heard, and the Court being
duly advised, it is hereby

OKDIRED, ADJUDGED AND DECRRED that, in plaintiff's
production of documents from Governuent files pursvant
to defendant's pendine and any subseguent reguegt for
the production of documents under the Federal Rules of
Civil Procedure, and specifically including the pending
production pursuant to Pretrial Orders Nos. 2 and 3,
the following procedures shall govern the production
and inspection until further order of this Courtk:

L) Docume 2nts designated ag containing seusitive
commercial or proprietary information shall be nade
available for defendant's inspection and copyiﬁgo
Defendant shall take all steps necessary to prevent
the disclosure of such documents or any information
obtained from such docunents to any person other than
an atlorney engaged in the conduct of this litizcotion
aid o persous assiscing Lhe said actorneys in the
conduct of this litigation., Such documents and infor-

mation shall be made available only to those persons

Approved For Release 2003/04/02 : CIA-RDP78-01092A000100030005-2
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that counsel decms necessary in the conduct of the
litigation, and all attornays and all such persons
shall be notified of the entry of, and the terms of
this Order beforc they are permitted access to any
such documents ox information, and each such attorney
and each such person shall agree not to usé such
~documznts or any information contained in such docu-
ments for any purpose other than for use in this
litigation;

(2) Documents designated as containing classified
information may be examined on behalf of defendant only
by duly authorized persons who have the requiéite
>security clearances necessary for an exomination of
such classified material, All'sugh materials and any
copies thereof will be handled by defendant under
appropriate security conditions until declassification
has been effected,

Dated at New York, New York, this 10th  day of

May, 1972,

's/ David N. Edelstein

PAVID N, EUSTSTETS
Chief Judge

Approved For Release 2003/04/02 : CIA-RDP78-01092A000100030005-2
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THY COURT: dhall we turn to the tex: Lbteln on the

agenda? |

MR. SCEWARZ: The next item ig a sotion which the

Government has made.
JR. CARLSON: Your honor, may I just address nys eLE

~4

to the agenda, for a meoment, since, again today. X balieve

our time is going to be limited.

I had indicated, if you don't mind my saying so -

I had indicated at cur last neeting that prcduction at car- :
: i

tain locations was awaiting the Court’s decision and ordar £73 ]
to the conditions under which the iaspestion snoulid ha con-— !
- ‘ é

ducted, and this is described in Item 3 on the agenas, and I

would ask your Honor to consider tal ting that matzer up paxt,
becsuse we ave holding wp production, and trere is a Govern-
ment paper that has been subnittad, and a reply has hean

entared to that motion which, if granted in whole or in mpart,

would permit us to get on with the husisess of inspacting at

i A e T S TR I 4 AP ome  N 3 £ 7t A

the various CGoverament agencies.

It has been several weeks, and the agencies are

starting to say, “When are you going to get to the docummnts?%
‘ THE COURT: There seems to be a difference of o@inmi
ion bestween you and IBM on this.
MR. CARLSON: Yes; there is, your Honor. If I may !

axplain simply --

SOUTHERN DISTRICT COUTT RER 0ITE:

-t v ;i; 25»‘1
an =2 1%
Uiten ‘:"f CES LOURS ri@’,'c &

ot
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~ara in this case, a small percentige of the total materials

THE COURT: I had thougiht tha: you had resolved
' $
thet problem, but apparently vou have not as to Lwo cataqoring

is that correct?

. HMR. SCHWARZ: As to thoss two catsgories wanch

ralate o what the Government: calls senszitive commaercial and g'

proprietdry documents --
CHE COURT: Shall we heeyr from My . Carlsan first?

MR. SCHWARZ: Yes.

MR, CARLSON: I think I cught to ¢go back a little
bit and explain to your KHonor what the Covernment has Lad in
mind as far as the procedure t§ be followed which we ©rn the
Government®’s side have found to be helpful in cases whera
there is a mass of docvnents, Governwmant documents o bha
produced. This is by way of explanaticn of how we cans to
the two categorxies that I thirk youx Honor aas just menitioned
on the record,

Where there is a large yroup of CGovernment docunents
involved in a central function of a Governmant agency, such
as data processing, involved in a productica under orxder, we
have found that it is helpful to devisé a w2thod whereby the

p

inspection can be conducted under conditions which pernit ug

to make available docunsnts which ore both szensicive and

proprietory in the Goveranment filzs which ere usually, and

RTEs§

' Bt

SOUTHERN DISTRICT COURT RE-
03

o¥u Al PELEFNCHE: COnTiens )

»
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to be producad, so that oance the dicuments are locked altt and

gselection is made, we on the Govexnmant‘s‘sida and the in-

specting party have a much smaller giaup of docunents nO
direct our attention to, as fer 2z the question of how to
handle proprietary materials end materials which bave bheen
clagsified cenfidential, secret or tép secret, for purposes
usually of goverament security, sscurity of goverrment mili-
tary operations or government operations that gather infoxma--
tion, or othaex well-~known governmant BeCuUrity reasonss

So that when I spoke to your Honor at the end of
the last session thai I thought these categoriss which are
in the order that were submitited asz categories 2 and 3 were
acceptable to IBM, I was under the impressicn that that part
of the Govermment's motion was acceptable.

My . Schwarz's position -- and‘I ar sure he will
correct me if I misstate it in any respect -- when I talked
to him on ¥Friday, éfter we both had had a chance to logk at
the order and make sure we had the order that we were both
talking about, the same order, namely one going to the in-
spection of proprietary and classified materials, Myr. Schwar:
advised us that he felt that he should not agree 4o the in-
spectinn being covered under thess conditions.

In view of the fact that there werxe documents andg
records of IEM, as he claimed, that were in Sovernment

SUUTHERN DISTRICT QGWJ'F"PQRTER

T eEr Startes

Iy ..f\..‘

- -,.("‘ﬂf: 5
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possession that were proprietary and as o which his p]ientg
he alleged, hid no protection, that is, that is what he said. |
I undertock to explain to Hr, Schwars, and I woald |
explainr to your Honor, that I think that the conditicas ars
totally difﬁerent,Aand I was not arguing, and I am noet argu-

ing with respect to proprietary and classifiad meterials in

this inspection that they ere materials whica nust necessauily
always stay proprietary or always stay classilfied, becauvce
we will immediately, as soon as we know which documents we i
know we arxe talking about, adgrass ourgaives to déclagsixyimg

and to taking out from under any proprictary classification

those doguments which are selected,

But that, I think, is the reason that wae camps o
vour Honor today ., without any agreed part of this cuder.

-

Shéll I go on and explain whaft the rest is?
There are, X think, two groups of dozuments which
do pot fall within the types of things I have described.
One group of documents in this motion and with respect to
i Pre-trial Oxder Number 2 ig a group of docunents that relates
g to the operations of the Department of the Navy, but ve will
find that as we co on into the other elaments of the Depart-
|

ment cf Defense, that we will find the same kiads of dorumen:tg

We have spoken in terms of a category of documents

that is found in the Department of Defense which we have

SDJTA* RN D TRIDT (tE
s Gty
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x:descrihed in our moving papevs as source sekactiopwaocum;nﬁe

 $hase documents are documente which the Dep§rtmgmt_af Deliaprs
considars of the utmost integrity =0 its purchasing functicn:
and to tha national security, for the reason that the docu-
ments classify by grouvp and by their various factoxg ¢l
efficiency, cost and other elem@ntﬂs>thﬁ partios that are

bidding on various major defense departnent contxacts.

ow

S wae have attemptaed to set up a dasariptive cahc

4

gory to delineate such documents, and they are, CQEpArad o
the total number of proprietary documents, ralatively few i
numbex, but thay ave documents that are genoerated at the roai:
of two or three a month in the Department off the Navy or
pexhaps twenty-five o thirty a year and ave generataed at

the very highest level of scurce ﬁelectibn, which is in an
area in the Defense Department which is specifically design-

ated and delinsated for exawination of data processing

of each bidder as they relate to the ability of that biddax
to’perform the coantract.

The second category of documents that X wish 0
describe to your Honor are documenis which we have lebeled

in our moticn national security documents, and a&s to theazz,

SOUTHERN DISTRICT COURT RESCI SRS
tg'“é”@&;%ﬁﬁ%ﬂbﬁiﬁ%&00030005-.2
. 7/
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when w2 received word from the National Ssouciiy hgerioy and

the Centrxal Intelligence Agency that thair data procegsing

documents, that is, relating to the cryptological and other
information~gathering functicna,ar: of the highest netliconadl
security interest and that they wsrenot able to produce them

becanse of statutes which pxchibitasd theixr producition, ve

asked the hoeds of these agencies o prepare afifidavits as to
the categories of recoxds that the MNatlomal Security Rgency

and ths Centxal Intelligence 2gengy found to. fall within the

scope of Pre-txial Oxdex Numbﬁr 2 zut which they were in-
hibited by the national security and by statute lrom produe-

ing, and there are attached to the matjun an afiidavit of

i‘ Vige Admizal Mozl A. Gayler, divoctor of the National Securis

Agency, and an affidavit of Richard Helms, cirechor of the

Central In ligence, which describe the categories of docu-

ments that are national szcurity docuwnents.

Included in that category, tco, iz a very small

bulk, & linited number of pages, of docurents that arce Lall-
ing iv the sams genaral categoxy of very secsitive national

secuxrity, that are within the breadth cf the motion but are

found in the files of the Naticnal Buyxeau of Investigation,

Nl ol S iey

and yeur Honoy will recall that at cur last mectlng I raxfern:

to Mr. Hoover's effidavit as bsing paxt of the papars submit-

o §
Féy] oh

i ted in this regard.

CUTHERN D' S';'Fic‘ ‘T C()“!,;--' i

l'v'\aw};!a '\

g Approved For I}g}eﬁ?%?;oéw,!,q o sjA AR

R

PRV FOPIRSY P ST

et

SN « TR



13

19

SNy
Ao

vy
&

e

[V

s e o

&ﬁ%‘mro:lged For Release 2003/04/02 : CIA-RDP78-01092A000100030005-2

I don't know whether yeour Honor ha3 had an oppaio-
tunity to read the papers or not, but backing up tﬂ’éﬁﬁﬁrib%
nore broadly the thrust of the Covernment.'s cnoticn, it %g'
thisgs

Fsrst, that wa feel Lhat LBM should tzke its cut

- at production of the documents that are avallable and which

are all the documents called for by the motisn, ingpect

those that are not covered by any propristarxy ané cliegssified
status, inspect those that are covered by proprietary and
classified statug under conditions that are described in the
motion as our best efforts to séfeguaxﬁ the material without
inhibitinglxﬁm“s atility to inspec: and copy and decide whicﬁ
ones, if any, anong tho&g documents thev shall utilize, and,
finally, to put off the very few categoriss Or areas ol docu- |

mencvation that fall within this amotion that go o natters

[Ty]

of intense national security and which arxe found in the
files of the National Security Agency and tha files of the -~
Central Intelligence Agency end in the files of the Federal
Burean of Investigation. |
On the score of the last -“teqoxy, I wcgld add te

my Prior thought that the fact -- I think it is bz outh cut
nfirs,Halm$” affidavit -~ that the data processing process
or the data processing part of an informat lgn«ga;heslng
agency such ag the National Security Agency or the gentral

BOUTHERN DISTRICT COURT REPOITERE
UniiT e Svat s Covs sy

| Approved ForiRaleased003/04i031: G1ARBPT8-0192A000 1990390952
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1
4
¥
L
4

f;ntelligénce Agency is the very heart of its operations undsiy

,Wthé éxeséﬁt way that information gathexing works, thet is,

- gathexing of all types of inforwmation from vavious perts of
thé'world or wherxaver, relies in this day and ace so heavily

on data processing, that the data processing onerations are

in those agenclies at the heart of the function.

¥

I think onse final word in sugpport of the Goveinment.l:

¥

o - . o !
peaition here. I think this is a uvswal and an often applied |
way of going at the problem of this kind of producticm, both

in major private litigations, where the great bulk of docu- |

1

ments are involved, and I think we have cited to the Court

pexrmiszible way of taking a cnt at production nf the docu-~

!
t

ments and that the initial safeguards that we have devised are
those that we feel, giviang our best attention o the problem,

are bsst devised for pesrmitting the defendant <o begin its {

inspaction of dcauﬁanta and begin developing 1its case and
getting along with th- business of the produciion that is %
going to bhave to ba forxrthcoming in this case, bhut without
facing at this point questions which we on tha Government's |
sicde fzel that may disappa2ar or can be othexwisae resolved by
stipulatior cr otherwise or may prove to be cumulative or
may otherwige be resolvable es the case goes along.

May T add one word to that, yvoeur Honor.

SCORITHERN DISTRICT COUR™ RER{ETERS

UhETED STaves CounT Lo
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It i3 also intended, as the Governmant®s

-~ Well, it was intended to prescat o youl Bownor an Qrd@r

that bopafully - and the ordes is atbached to the Pansys;
I think it i3 the last of the grouvp of papsers thalt wara stbe
mitted together m; it was our best sffort to draft an order
that would apply to not only the production that we ars Ln-
volved in in Pre-trial Ozder 2, but &o the productiorn that

may be invclved in subseguent rmswﬂns@" to IBI's reguset

for subsequant oxders of this fourt as to p"ewqutien of doge-

v

ments £rom Government f£il 25, 82 that it was drawn with &
breadth that may be slightly broader than tie proklems taeat
are just now bkefore your Honor, but iﬁ an attempt te sntien-
pate someg of the problems that we expect will come up az wa
gon thxough'ta other agencies that IBM has told us that they
are interested in.

‘MR, SCHWARZ: VYoux Honor, 1f I may first deal with

&

tte portions of the order that relsate to documents they &ach
to product under conditions and then turn to the guestion
of the documents that they wish to witihold alitogetbeyr, be-
cauge I think they raise very dilflerent prodlems:

l With respect to the documents  tae Government
gzeks to produce under conditicns, the paragraphs that are
rzlevant in the Governnment’s propozed order are Paragraphs

Nt ———,

2 and 3.

it LT e e g e
CRSTHERN SISTRIST COUNT HEFURTER

.“,. O REETeE Y EREXAIPRENICEA
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nges 95 - 116 discuss the handling of

"classified" and "propri "
documents. proprietary
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“‘altogether. Thece documents, as I will explain in a wmiputs,

e
i

{
THE COURT: So you have no obiection o ary of taa
items set forth in this proposed ctipuleticn?

MR. SCHWARZ : 2. 3 and 4.

THZ COUERT: Do you have any cobiection to 12

MR, SCH@ARZ: Yes. 1 tekos scome eyplasnetion.
1l relates to the documents that the Government wishes to ro-
fuse to produce altogether. In p«rtiﬂuia » X would like to
discusg with youx Honor the source selaction boazd dosvmontha i
which Mx. Carlson referred to £irst im his aroumnt,

The Governuwent'’s papsy refers to the source salem— |

tion docwrents as those documents waich particularly reveal |
the "purchasing policy considerations éhd opinions and corpay-
ative rankings of prospactive vendors in terms of cost por-
formance end other criteria.®

The Covernmwent seeks, as T say, €0 withhold thoss
are ones which the department previously had admitted wenlﬁf
ke relevant to the case and Gauld ba helpful to thﬁ de: Fendan ks
in preparing its dofeonse, as I will explain in a ninute.

Hr. Thorman, a3 far bhack as November 1870, specifia-
all& refarenced these particular documents and sadd they would
be produced and that they would bes halpful to the defenaant.

Vhat we would like to have ersve from iodav's ses-

sicn is a briefing scheduls in which your Honor would ask fox

SHUTHERM DISTRICT COURT REPIETERS
B ATALES Conig )

Unis :
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briefs from the departhent and vs on this, what ig ¢ vexry
very hasic end fundamental issue of perhaps congtitutional
proportions, where the.é@partmeﬂt as a plaintiff, tle United
States Government asz a plaintiff s coning into court and
asking that the court issue an cxder cuenpting from 8L8Covery
altogether ducuments which heve kaen sdaittad to ke of the
higﬁ@ﬁt reievancs and which have been admitted to be helpiul
to the defendant.

There are casaes, as will emerge in the cowmyse of

i
the briefing aschedule, that indicate that im auch @iroumstances
i

undeyxr Rule 37 thae Court may iuswv: an crxder either dismigsing f
the action cor regquiring that the Covexament admlt certaia
facts with x%ﬂ?ect to the docvmanls.

New, Af I may turn o the statements previcusly

made by the department with respact to thesz very doousonts,

7 . . .
ag the Court will recéll from the discussicons wa had in a ;

number of emrljar pre-trial conferences, we served uvpon the

o pn BT T 2

Departmant of Justice our draft document demand firgat in

PV

January 1970, and we madae that demand formal witﬁé@t change |

in October of 1970. :

’ On Novenmbay 12th, Mr. Throrman -
THE COURT: What year?

ME. SCHWARZ: 1970. Mr. Thormzn, who is Mr.

Carlson's prezsant superior, still on the oass, and vho was

SCUTHEDN DISTRICY COLRY BEACRTERE

OL.YVQuARm“. EoposiaE: QLA ey 74530
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vookhen in charge of the case fuli-tina, csnd Lo me and Zilesd

in whis Courg ~=-

THL CQURY: s Mr, Thorman still o this gaanp?

; MR. CARLSON: Ee is in goneral supervision of ¢his
cage, yes, your Hohox.
MR. SCEWARZ: The m223sen we koow thet is the con-
aspondence conteins Mr. Thornman’s indtials, Mz, Fhornan

filed with this Court aad sent o us the Bovernumant'szs Formnl

i

response pursuant 2 kule 34, whlch I an going ©o hand fox

2

vyour Fonor's convenienca a cong o your Honox.

On page 1 of the respopnse, the Goveramant stated

iy

¢ that in responding to our docunsnt demand, it wounld ~-- X an

o

1 reading now fxom the third pawvagraph of the firs: page -

i "dizect its efforts to production of docmmants rolating to

f .
i the procucement and use of el ctaanav dzta proessing orodue e, ”
! ;

i

Hi
i
i
i

.‘ ..A?L:‘!g it..
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i THE COURT: I think, by ray ¢i nore r:s::;;ﬂ.i.f;::ﬁ.t: J.x»;‘-
fication, vou are reading freom the thixd pavsgroapgh, seooend
lines is.that coxrect? |

‘ MR, SCHWARZ: Yes, it is, yvouw: Honor,

Ag vou will sce, counsel foxr <he govainment: then

'% went cn to £ate that procarement type fllze contaln on
analysis of computer equiomert conaidered, including poices,

i capabilitics, capacity of the supclier, and siniler conditlons

; relevent to each purchase Cdecision,

§ Thexn skipping down an-p&qm 2, vour Honoy, to about

% the middle of the pager, after govarmnenis counszl describad

z certein kinds of files, the responze atates:

% "¥n terws of Tile categories the above sieps A, E

v%‘and p® == and thet relates to steps tekea in the geovormwent’:

? procurament decisions -= "are uvwsuvally documentad 1y woat may

é be termed souree selection files.?

% How, it is those filesg «=

THE COURT: Close gquotes, Oniy "source selection”

1 being in guotas,
g
. ¥ . . . ’ i
2 MR, SCHWARZ: Source selecticn, single quotes;
3
.')t:; E A K .
=0 files, close guotes.
Pl . ‘ .y . :
i 7t iz thoge files which “ihe govefngeal now proposs:sh
s .
=y to vefase altogether to preduce,
b
Cas - )
= On page 3 of the same deocuwent, Mir, Thorman
3
| SOUTRERN U
:: l ;r‘ IR R ad ~e
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relterated praclsely, referring teo the filles now at ilzgue,

fad

S L0

"Plainti€f proposes %0 stari, subject to agency coneurriance,

-

with source selection files, centyel contract fileg" =- and

then cortain othey files of the G32 and of the Departaent of

Defensae,

On page 4, Mr. Thorman stated at the commensement of

the second full paragrapn:s

"While plaintiff is wil]vnq to undartaks tha
extensive project outlinad above, it must resigt” fudther
portions of our demand,

Then, £inally, turning to the €insl page of the
response undexr the headlng “eonclusion,” it fs the seventh

page but it is not warked with a numbar, under the headling

of "conclusion® ithe goverrment concludad its regponse Lo ouyr

document demand by e?atxng == peading £rom the second
sentence == “"Plaintiff is probably the largest siagle user
of the products inéolved in this litigation, i willing to i
aggune that it may have information gathered es a purchaserx
and ussr of such products which couvld be useful to the
defendeant in preparing its defense.’

/ Now, after we received {that response from My,
Thoman, I wrote him and said that it iz satisfactory to us

that you start with the procuvement and use and the sopurce

selection £iles that you sgpecificalily designated; we will

O TV Y S L g S g ey £
SCUTHERN DIETREIT OO RERCOTER Y

oy g e ﬁ-w’a“'”‘
1692A0007109930005-

2.
: OO jnD"Wﬁ}

Approved For I?ej;a§,

!

MM Shmsomrn v e o % K btran 5



~,

1 : e
. Anpienesl For Release 2003/04/02 : CIA-RDP78-01092A000100030005-2 Té
2 i reserve our rights with respect to othayr files. i
3 ; Mr. Thorman wrote me back saying that is patine
4 5 factory with the government: Just as you reserve your righig
3 to produce oOther filcs, we resarve our iights to objezt to
5:% other files But it was clear, perfectly clesx, fron the
?'j government’s response that they intendad to praduze taa
3; source selectlcon files. Indeed, thﬂée ware the files which
P! had been hiqhiighned ag relevant in the governmwent’s rempensa,.
Hh? THE COUNT: Do you wish to mask these for jdenti
ﬁl#‘ficati@n at all?
2 MR, SCHWARZ: They aze in the cours: Fils,
13 What doss your Honor wish e o do?
S THE COURT: it is entirely up to yuu.
Es,g MR, SCHWARZS ‘Would it be helpful if I matked them?
36-% THE CCURT: You have been talking about vary
7 specific documents, one a letter dated July 2ist, and then
T?B'g"ﬂgé.aixz a response dated November 12th, Qa.} in the yesar of g
19 | 1970, and you have extrapolated perticns whish vou have spresd
33‘ on the record. Perhaps it would be helpful if you marked
a % these for identification.
fﬂ. l MR, SCHWARZ: Should we atart with new numbars or
3 continue with the geries of nuubess that we aad from the last
e E time?
% é THE COURT: I think perhaps continue with the
g SOUTHERE DISTRICTY COURT REFORTERS
Approved For Release 2003/04/02 YRR RDP78-010974000100030005-2
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EQOMD=4 bl
series of nuwbers that have been in progress, uvaless vou feel
that thiz should stsrt a nsw series of some iind,

MR, SEHWARZ: Let's continue,

Will vou mark as IBM‘s Exhibit P for identilication
a letter dated July 21, 1870, from Mr., Richard W. Meliron
by Burton R. Thoxman to myselfg

(Dzfendant IBM Exhiblit P narked fox_idenﬁific&n
vion,)

MR, SCHWARZs Would wou mark as IBH Fxhibf% & for
identification a one=page latrer dased Hovember 12, 1378,
from Richard W. McLaren by Burton k. Thorman to me, togather
with sn elght-page attachuent headed "Responie to Defardants’
kequests for Documents.®

(pefendant IBM Exhibit G mazkéd for identlfica-
tion.)

MR, SCHWARZ: Oux r&@uﬁatg yvour Hoeaor, is that this
being an issve of significence, the refusal by the gcv&rnﬁ#nt
to produce docunents whihh'presumptiVQlyv based vpon their
own statements, are at the essence of the lawsnit o= oux
request is that we set a briefing schedule wiich is commen-

y

gsurate with the significance cf the issue, and that then at

‘some time set by your Honor we have srgument wiith respect to

the governmenit®s pesition on these documents,

Moreover, if I may add just one2 other thing, as

SOUTHERN DISTRICT COUTT REPORTERS
proved For Release 2003/04/02 VS ERPPASDT0924660100030005-2
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4 i described in the government's current raguect in whish they

¢ i ' deseribe these as belng intimate doow noents ac?w EAng b She
i

41 evaluation of the computers and as desgribad in M,

5'2 Thorman®s initial response, 1t iz eclezy that these are docu-
é}% documente of the greatest signmificanez ro that preposing
y?é that the whole guestion ¢f thase dotuments be pat ovar and
8 ; delayed is one that deprives the defendant of thez wijht o
i
@Eé get at the decuments which would be of the greatest 3ignifi-
I
%@%{ gance in preparing its defense and, lndoed, wmicho coscelvably
i
%Egé make cther discovery of lower level d@«um@n?v not Reoesary.
|
3225 THE COURT: What effect, if any, do voun think G
33?% for identification should be glven?y
4 ; ¥R, SCHEARZ: Tn my opivion o dis binding on the
552% govarnment, your Eonor,
i
W i THE COURT: You would think that this is in taz
F?f% nature of & stipnlation?
i 2 MR, SCHWRRZ° It ig in the neture of an answer O
3?%2 the moticn. It has the same effect, it seems to me,as any

A other court paper in which a party teskes a position.

é

ETI I think it iz entitled to greater welght than a
|
Il

4
gtipulation in that it wes filed as a resgponse with the

Court .

Gl THE COURT: Ars you alsgo clalning then thet tha

e
”m

prcpozed order, filed Hav L, 1872, in its {lrst peragraph

oA
au. i
Hopvod!

FoHE
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a change of position from that set forth in the xescponge in

i

G for identification?

AR A ot P A AR, Rt M BT SR

MR, SCHWARZ: I think thaere is no sgucestion ahout
that. ?

THE COURT: I thaink thero ig an additicnal sentens:
which nerhaps should be incorporatod in the resord, since
you read from the paragraph captioned “conclugion,® the lagh
gsentence of the first parsgraph: “The foregoing plans o
produce documents are made with that in nind, and plgihtj”f
reservas its rignt to object te any further =alls by defand-

ant undeyr this reguest.®

MR, SCHWARZ: Yes, Y thinlk ¢that ls helpful to ouvxy

posgition, 5
i

THE COURY: I don’t know whether 1¢ is helpful ov !

not., That is not what I have in nind. I merely thovght *@tg
that sentence Shculé be pointed oui sinve reforences were %
o

made to that parvagraph uvnder the caption andé for purposa of
completeness T think that that should be included
MR, SCHWARE: ¥Yag. They make the sene rsfevence in
the paragraph on page 4 thet I did read in which they state
ané I guote, “While plaintiff is willing ¢o undertake the
extensive project outlined above it razsisted .

« » Dthew

portions of the dzmand.”

THE COURT: 7That ig pavagragh 3.

T REPOLTER:

_f"
O‘“ *
'from

05-
T GRS, Na e, PLY s et :900109g§99 ;%45T

MR
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z MR, SCHWARY: The second full parvagraph. Or you
3 | could look at it a3 the third paragraph,
44 THE COURT: Yea, the secuwnd paragsapn g eorrect,
& % MR. CARLSON: May it plezse the Court, the two

& 1 documents that Mr., Schwarz haw prezented to your Honor to

7} look at represent a very amall part of 2 story that tha

& ? upshot of which was reprezented to vour Honor wshen we Ffirst
¥ g came to this court,a total disagresment as to anv way we

{ i
¢ could get at production through the technigue that was |
i undertaken in the document from which Mo, Schwarn read.
i If we are going to make & record on this, we are
i3 talking ehout fifteen or twenity leitters and a loi of business |
14 é back and forth, but the qcvernmgmt“g position is simply that
fif there never was any agreement in this document,
o AllL XIBM gays to the governmant is “go ashead and
7 -

do what you want to, but don’t think we will agree with

EB itnm ) =

b We said to your Honor at the cutset that we had an .
ﬂlf open—~ended motion that called for what we thuught was every
2 document in the world, and that there wss 1o way to gabt Lo

‘ -

it, and I did not come preparad to make a record on that

point today.
I just wanted to remind your Honor that we feel

«7 1 wery strongly and differently fron what Mr. Schwarz has

SCUTHERM SISTRIZT (OUNT REFGRTERS
UNITED Sa 738 Cous f Hngar:

GlA-RRE78-010924000100030005:2 .. ...
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just vepresented toO you.

think I have avery clesr explanation fuom you s t Chw

meaning of G for HVentification and the response ecoatainsd

therein, but I think we can leave that foxr a later time,
! MR, CARLSON: Excuze mo. Lel ne get to the
gpecifices, yor-r Honor

T have wnot taken the pooitior, and ¥ do not Tnke

i the position, that sourse Beimct“ur £ilns are nobt coeversl
% by the response. They are cmvex@ﬂ by the regsponss o

" Pretrial Order No. 2, and many of the dooumanis that are
i
| being responded with ave from the sourue selechion {iles.
i The classification of documents that Mz ﬁénwarm
| identlified at the outsat is called a source 5elﬁctigi
4 - R
§  evaluation documsnt., It is & decumernt the govnrnnert
i - ' ’ ’ -
é' generated, & very specific docunent which palls together thi
H

! proprietary infeormation, much of it, that Mr, Schvarz and

his inspection crews will inspect and, I azswice, they will

copy, much of which we adwnit is relevan: to his claim ed

cut at this production and which will be prodaced.

The one type of document that we arce talking about

here is a mejor gource ge alection cveluation report prepared
| at the highes%t level by the goverument authoxicy in responso
© fo and in accordsnce with its statutorxry requircrents and
£ .
Ei SQUTHERN DIETRICT COURT D30nsTERS
Approved For Release 2003/04/0&'@3&%’ DP78-61692K006400030005-2
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: THE COURT: You may feel wverv strongly, but I don’t:
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2 responsibilities for purchasing zt the lowest possible cort {

B i

on the baslg of the evaluation of woery conplicatad fasiore

4 on a very pracice basis, the accecs to vhich wounld glve ;
!

3 this, what we claim the dominant ceompeititex, such a tﬁmmenﬂmwé

6 advantage in procurement and in access (o information as to é

7 government studies of the velative nmerits of data prooessing g

& equipment that the Defense Dapartment aengiders 1t ¢f the

? very highest relevance and security to its vurchzsing, your ?

“ f Honor. * |

f v

iy TEE COURT: Let's pee Lf we can desal with this

?2‘ problem on & practical busis,for the time belng at any

i i rate., First, I would like this propos:d ordayr marked for

4 g iﬁ@ﬁtifi@atian so that I can refor to 1% more caslly.

XXXX s | (Court’s Exhibit No. 1 wmarked for identifica-

B eion.) 7 @

i ! THE COURT: Court Exhibit Ho. 1 for identific atior

W é would cert&inly‘appear o be at the bottom of the totemnm éﬁl@

i of documents to be reached or to bs concernsd with,

:ﬂ'é Weould you all agree to that?

2l MR, SCHWARZ: Respectfally, your Henor, I think we

22 ’

should commence with the other documents and get them
( # 5 procuced,but X don't think we cught to regard this =z at
8 I the beottom of the tem poles '
“ é THE COURT There ave 30 many documenits involved
i
SQUTHEﬁviﬁsT“H“?CﬂQ~T SEORTE

B
7 x5 oAy Ao

i
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: that certainly this does not requirze any immediabe ¥aio-

b

. lution, Would you agree to that?

i

k MR, SCWARZ: ¥ certainly don'e think 1t reruires

imrediate regolution., I think if we could seb a

e

i schedulg ==

THE COURT: I weuld agre? to the briefing schelduls.

Z would also indicate that in any evert shonud

these docunents he of the kind which it ig deoned necnusary

L
as baving come bearing on the dedopdunt’s case suc ghuuld e

i

! , . .

i Lonsidred as docuwents that cught to be Alasovrared Ly the
i gefendant, before any action i taken tiils Court will

i

B

gr&miﬁe these documents in cemaga.

Do yvou understand?

MR, CARLECN: I understand thztv yeoun Honar .,

-13
4
P4
o

PEE COURT: FPirst, ve are going to have a by

| session and deal with the legil problem, There is o hwge
body of law in this srea about the execntive oy statuioxy
privilege. Then,1f we yeach that poipt.befor: any dovament

!
[ would be turned over, there would be edditional calxida:.m

! tions,and before any ruling is made ghe Couvri would enapdln

¢

k
§ the doguments involved in cumera,znd slpould the Count das

I3
it 3 . , .
& that they are of the kind invelving irtense ustlional

3 2

anél should pot be yrevealad urder any QLrCUnISCRODRE

SUT H i
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thoze documan

Seerecy ruling. ’ 'e -

MR, SCHWARZ: We thea bave a further legad guesition

on what rights the government *hen has <o progeaed,
WHE COURT: Procisely. Of vhat ronsdies focw.
MR, SCHWARZ: VYes, sir.

THE COURTs Or what application would be viable,

or what velief may be indleated. 2ut that Iz 3t the moment

going up the pyramid.

T would think that Court’s BExhibit 1 for identl-
fication has been resolved 55 all subject matter set forth
there with the exception of 1. Is that cleax?

MR, CARSON: Yez, 8ir.

THE COURT: 8o, if you will be good snoughio

bmit €o me a stipulation, which I now think <un be on
consent, as to all the iltems xesolved, we can dilsposa of
that.

Did yvou wish to confer with Mr, Widizr for a
moment?

MR, WIDMAR: If I could, foxr jast a wmoment,

4

! THE COURTs Suresly.
{Pausza)
THE COURT: I don’t know on what vou confeived,
but I was going to Ffinish my thogzhg by saying in view of
EIMPrmﬂimf'?”“W”ﬁF

3 W
FHONE JLRVLAND A EED
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tion redrafted, excluding Ho. 1,

MR, CAFLSON: Excuse me, your Honwr.

and that we had slyxeady done thal,

MR, WIDMARs Off the recprd.

{Discuzssion off the receri.)
THE COURT: Is this the one?

: MR, WIDMAR: Yes.

PHIT COURT: Wasn®t thisz ¢he one to whi

rrn e s ey

i
é gome cbiection?
4

ey

their not covering themselves, and we dig scupged

i ominuta?

L gatisfactory to us. We will try and take care

;‘ SOUTHERM IS Rufhw COUR™ RERITERY
§ Approved For Release 2 3&1%/85“»”’ 78”_}61%)95)3\??0100&3099\5 2,
oY . R -~ . VIR ‘\ H

the anced for what you have suggested g gpesd, vl San o ;

1

1

i

y.d wn to the reporter's reowm and have the poopoesen
o

{

points out to me that that ip the vexy thiny than

have and brought to yvour Honor on Friday of last weel,

MR, SCHWARZ: Cnly on the ground, your

~hat
for a

previously, but mxgnt I dust take a look at this

MR, WIDMAR: Your Honor, wihat that ona
. ¢akes the same lap guage end tekes 2 and 3 and potes them 1,

. and 2, mo it would make a new order by its leaving 1 to be

[ B
¢ resolved at a later time,

E THBE COURT: Would vou exsmnine that? i
é MR, SCHWARZ: I have, vour Honor, and that ig

of the problam

SELpUL A=

é
1
{
My oalieague
v dlidl
i
8
i
;
ah you had ¢
}
i

Honor, of

ey

does is
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of cur documenis pureuant to thz carliex discuvsiion.
PHB COURT: There is no objectiem to this at ally
: MR, SCHUARZ: “Phia® means?
% ) THE COURT: Maxk this Ccurt‘m pRudbie 2,
: {Couzrt Bxhibit No., 2 was mazkf‘ for Ldencilil
zAgbéti@no)
THE COURT: I am going to take a bri@ﬁ é@%@@ﬂa
(Recasg.) H
MR, SCHWARZ: We ouyght t0, yu&rke;az;;éqé§@2®ﬂ a
“bri@fing schedule. S
%- PTHE COURT: What about 2 for identificatlion? No
1 more cuestlons about that?
| MR, BCHWARZ: o wore guestions,
% THE COURT: Mow, the briefinyg scheduie.
%- We have completed the acenda, haven’ © we g O F
- toany?
?' MR. SCHWARZ: 1 believe the ngexmm@ntAhés amﬁéhax
% Q@tiom they indicated they wantked to arcue, which i%_tha
% so~called waiver of privilege.
THE COURT: Yes, that is xight. Shell we touch
% épon the briefing schedule now and I willl dispozes of thet?
% ' MR. SCHWAR%Z: The yoversment indicated in thuir
é papexrs that thay wanted to put in additonzl papere, anpd
; that these were == correct me 1f ¥ am wrong, bir. (arlson w=
i 0UfH£FHLJSﬁHFE(L%"“‘"bp TERE
Approved For Rejease 2003108102, CUREETw0{0d2R0 M Tbons0oos:2 | .,
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but that these were on the subject te be teken ag preliminary
papers, aund, therefore, I thitk you cught to file the fizst
brief,

MR, CARLSON: I have 2 couple of things to zay

. about: that, if I may, ycur Honor,

t was ouxr judgment thet this is ncot the tine for

a briefing schedule, and thexe are a nunber of reasons set

forth in the papers that we submitted and your Honox haa

alluded to several of them, namaly, the difficulty of findlag:

a renedy for the possibility that other thincs wmay happen
in the course of this lawsult, but one in particular -

THE COURT: I don’t think I stated that any other
things may happen in the course of ¢his lawsulit. That is
certainly not my language,

MR. CARLSON: My languege is too broad, youxr
Honor, but your Honor had alluded to scme facts that might
affect our a2bility to attend ourselves more closely «-

THE COURT: I don’t think ¥ intenced that,
either,

MR, CARLSON: In any event, I apolcgize if I have
Qisatated or nisrepresented what your Honow stated, I am
trying to state myimpreﬁsicn>of ite

Counsel for the defendent stoted several monents

&go that he would submit some stipulaticns which go to the

SOUTHERN DISTHICY COURT REPATENRS
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2 4 substance of some of the things that wa on both sides had
3 1 antieipated IBM would undertake 4o tyy ko prove from werlor:
4 goverament agencies. Those stipuilations, or pyoposed
55 stipulations, wmay be one technigue that can eltber eweld 3
© problem of confrxonting the national 3@cv“1ty matiere hasd oa

1

7 or, at least, narrow the problem of ths aatlouzd pecvriiv

S| matter, and that is a reagon additional, or part of cne of
the reagons stated in the government's papecrs why I would

)
urge o your Honor that the time 1o pronature to oet &

briefing oohedule as to the substance of the prl

"i'
2 {emalf,

P B
)

It was t¢he gGVﬁfTﬂuﬂt g intention o vreaant 4o

s
¢
!
£l
:
i
!
;

your Honor snd argue to your Honox that the osrellem wilah

these documents, and they certainly will be held fon fulura

¢ production, it will be better attended when wa lncw how many
17
o documznis and what documents of all kinds are covered Ly
8 i the national security questions, andthat in itself we don't
i
1

94 feel cartalin has been deternined at this time boecsuse we are

sddressing ourselves right at the frorn: end of the sedond

. production and there may very well be some extromely RETE K
1 documents.

.
¥

what we arxe urging upon vour Hdoncr is that we

Ee)
Wil

| ¢his aside, as I think your Honor can do in hiz discretion,

for the time that we all have a little move £amiliarzity wiih

: STUFPHERN DISTRICT COUNT REPDRTERS
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l ihe iosues that we wili eventually try, we will all have a

good deal wnore famlllazity with the fawte that c¢an ke

gtipuitated because they ar: not crhalleivied by sithsr party.

and wae all have a great deal more famillierity with the sreas

of dincovery that have yet o be cxplorad,

ment Teels that a substantive heaving on the national
aacur;:y guestion is premature at this time, s 1t a8lzo

believes a substantive b ieflvg sohedfnle and argunestt

sehednzle on the gource seleaction evaluation docunentation is
premature at this tixe, becauvze vwe may e able to 4o B e
precize job, end we think we will later on +n the lewsull.
Wﬁ‘dﬁﬁﬁt ghink auything will be dost by walting,

MR, SCHWARZ: “here are & nunber of things that

axe lost, your Honor. Fivst, if thase axe, &au the covoerus
Cment descyribes them, the dogurents whioch baese reveal why

the government has nmade varicus purchasing decisione and how

it evaluates the computexg of IBH and ilsemany conpatitors,

then we have, for example, when we coma O tha guesticn of

depositions a situation wherxe the governmant i, in effect,
¢

azkiig ug €o start teking depositions of government pargonnsd

e i i P e, el SRS s ET TR Tt

withent having the decuments which best revaal why they di

what they 4did.

ﬁ Wew, to meke clear our balief, which we have
STITHERIN DISYRECT COLE T AEFD VRED

Approved For Release 2003/04 bivig A-‘ BP '§ k5
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followved from the beginning in the discovery in his lasswai?
and axgued before Judge Bryan way haak in 1969, when he
orderad the governmant to answer our interrogetoriss volng
to what the government®s computer @qulymeri e and who
competed = our belief 1y that we will estesbliizh & conwlazte
defense to this lswsult by the documents that we discover n
the government’s files, that we will establish the coupe-
titive nature of the merket, that we will exteblizn ttao
definition of the market, that 1¢ isg far broader then Lhia
geven-manafaoturer market which the goverrmant zeoke o oo
forward with in this Court, that we will establish the
excellience of IBM as a faithful and good guality perxfoymer,
that we will establish with respect to the practies lssuce,
each of the pracitice issues, that government auployees
spaciiically reguosted IBM to do the things which in the
complaint the government has alleged are menopoiistic’
practlices,

So, we are dealing with sn izsue and e defense
which is at the heart of our defenre, and theue documents,
particuhzly the source selection dﬁ@uméntsp which Mr,
Tﬁorman ldentified as long ago ag Noveuwber 19706, and which
Mr., Carisca’s papars themselves reveal as b2iag at the
eggence of the importance of the decisions made by tho
goverament, arse extremely important Jdosuments . and post-

iﬁ%THER%iﬁ»w?”TQQU'

UNiTeD ST4mEs (o
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poning thosze beyond the time necossary o pregaent the issue
adoquately to your Honor would glow doun the lawaalt, weuwld
result possgibly in carrying forward a iswsult which at the

end the government, if it continues to refusce ko produce

these documents which sre selevant to our defensa, under

the cases I believe the government would £ind that it caanot

procead in the posture of th2 plaiatifd on the one hand,
and, on the other hand, taking the executive right to with-
hold relevent information from a dafeniant, "

So this is a legal issue which dla of the utwost
importanae, and these sre documents which bave been already
degscrlibed as most important and very rolevaat documents.

THE COURT: Aren’t vou almost zayling that Lhe

docunents in category Ne. 1 in BExhibit 1 for identification

are the documents upon which you rely to defeat the governs

ment’s lawsuit and really the others may be cnmulative or

s

at best uvnnecessary?
MR. SCHWARZ: Y don’t think I would go quite that

-

far, but I am saying that If they are describad as the

governnent has degcribed them for the particular procurcmanii

g

in iszue are the most ilmportant Jdocuments, yes, your Honor.
TEE COURT: Well, thers is & difference betriesn

most importent and the documents upon which yosu may rely

exclusively to defeat this lawsuit.

SOJTI-’E!EI% DIETRICT Cup;u"i REFOITERS

mETATES
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2 MR, SCHWARZ: I cannobt goy wihout having seen
3 these and tha other documents that 1 ccould iely excluslivaly §
4 . : ; i
on thaese, I cannot take that position,
5 e A
THE COURT: Iz it a faly assurpticn that you will
6 2 o Sl
not be able to rely exclusively on thosz as your total
7 @2
defense?
g N
MR, SCHWARZ: It is 2 falr assumplticon that there
9 3
are othey documents which will asslist owsr da2fense,
10 . . ,
THIE COURT: And i it a falyr infererncs fthat you
11 v .
i 1 e,
would not be willing to abandon diaccovery of all &he
[
documents enumerated in the other catsgories even Lf vou
15 . ]
Jware w0 obiain the documents at the wmoment pot ruled ngon
14 '
’ dn categoxry 1 in Exhibit 1 for identificatlon?
15 |
MR, SCHWAKRZ: Ylearly correct, your Hono:.
16 , '
YHE COURT: ‘Chen why csrnot ycu procesd with the
17 5 f
j othexr cateyorias?
18 3 ~
MR, SCHWARZ: We can, and I suggest, indeed, that
19
we should, proceed with t¢he other categcriesn, but that since
25’ [3 L] ]
these are important documentsz, and the legal issue is vexy
21
important, that we not just postpone forever, as the
m i
' government wishes fo do ==
23 .
THE COURT: It won'’t be forever, bhecause I regret
24
to say that neither of us here, despite the disparity in
3

. ags, have any right to look tecwards eternity ox

SOUTHERN DISTRICT COURT REPONTERS
| Approved For figl 2003/0 /B‘chﬁs Hip? 4261892 K0156100030005- 2.
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2 immortality.,

3 MR. SCHWARZ: I think we shave thatc |

4 ) THE COURT: Don’4 we have ©o cros: andthor threso- é
- i

3 #14 perhaps before we gat to the briefing szsgsinn, one |

61 that has not really been mentioned. Aren't we gulckly

7 reaching thaft point in time where it would ce necassany fox ?

E i each of you ©o define the ulzlwmate lssuesg, st least

? ! tentatively in the firet instance,

0 MR, SCHWARZ: BAs your Honovr uwill recsll, you asked 3

il that earliaer, and we t@mtativé;y ettemated o state our view

12 |  on the issues, recognizing that that was very much of &

3 l first instant statement.

4 The government came in, as you will recull, with &

13 single piece of paper that covers only one of many issues

16 : and doesn't elaborate, and I think it would be very unseful

v # to have the government do what in effect we have already

L done. ’

" % THE COURT: I consider the first nothing more than

2 really a preliminary warmup. I thinkﬁe now procsed to a

21 i more decisive attempt at defining the issues as prescribed

2 b% the manusl.

2 I think we ought to thing abcut that becanse we :

4 i are talking about today when deposificns will bz taken, we

= 2 are talking about briefing, and I think we are at the tins

SOUTHERNIMSTR&“TCIHﬁ(TF&E%HETQ&S

{
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: i
whep we cught to seriously conamider a definition ol foabativa

1.

altimete issuves, including the relief soughl.

éﬁ?hat does the govesrnment seak? Woiat dees the
government want in the event that 1t pyovells?

I am not un ?war that very often the decre: cales
almogt ss long to prepars ag the trial, and that even an
indication of what the governmen seeks byvﬁﬁli@f at thig
time would not preclude an @xténaiW@ etfort in the evast
the govermment prevsml@& as &0 whet kind of relinf it would
be entitled o, I om not ignovant of that at &ldi,

I ¢hink before we talk of 2 briefing schadulz
at this time I would like to talk abdut what I conaider
negsEpacy nhow, and the time has cone fox 8 definition of

isgues., ¥ maan a careful, precise, weticvlous effore.

I nope this deesn®t turn out to be the kind of &

)!

problenm that I had in an antltruet cass where aiter nany

sttenmpis wers made to get the partiss to consent t@'t@ntati;ﬁ

vltimate jogues the Court had to firawe all the tantative

issues sua sponte, which was attacked oy an application fox

mandamus and whish was the subject of law review articles.
¢

T would hope that you can meet the challeng: of the MENGaL
- .{

- and follow the mandate of the maanal by agr2elinc €O

tentative u1&4tha isasues., And, o the extanft thet no.

-

agreswent is pozsible, whers you cannct composs youy

SOUTHERNY LISTRECT COHRT
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differonces of cpinion or resolve vour dilfferent wiews,

for a de=finizion at all,

’

%hen ¢do you think you axe ready to gtart that

effort?

B
I3
4]
;é

H
]
5
i

MR, CARLSON: I had sugyasted to vouxr Honex

that we start that very uoon, or imnediately. I

SCUTHERN [ SYRICT COLT REP2 72

éiA roved For Releas 2003 5, rC oob:
{ave v A L S

1 that will be the opportunity feor furthey pretrial héaring
and, : aaeedy the Cau"t might hav@ gome cueshlons aver as :
¢£0 those issues that you agree UpGi. ?
MR. SCHWARZ: I think cne erncsmwousiy holpful Jizst %
step =
THE COURT: I would ce ;mz%xly hope that You GO not
decide to submit tentative uwltimste issuas by woevaly
retracking ard fragmenting the cowplaint and the aaticn, and
merely rocapitulating it or changing the language gomevinat.
This iz not what I am talking aﬁ@uto
MR, SCHWARZ: One enormously helplul siep, your
Honoy = _
; i
THE QOURT: Perhaps vou night take a look at Life |
Music in that regard. Theve three or four offoris wevs made |
i
'I‘ by counsel to ferwulate tentative iesues, and, uwnforunately !
all ¢hey sesnsd to be doing was juggiing ths coaplaiat and”
% juggking the « allegations therein and ¢the answacs thereto,
but T decided that that was not & compliance with a request
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‘ think be time is now, ra
'l THECOURT: X think o, Lo0. . §
i

MR, CARLSON: May X amplify & li:tie hit on my

thoughts on the issues? In one proceeding in this court

in this avea,

before Judge Dawson in the hlogck booking casesn

we found it very helpful there to negotiate the isBues

between the parties bite by bite., ‘That is, try to estab-

-

lish an area of issues to take the firsth cut at and draft

N . B
on onz side the government’s issuns, subnit them, coniler
about thoem, have the other side drzft a set of counter

issues oy counter proposals, draft from tha: and confer, and |

we did this over a period of altogether aboat four and &

helf wonths in the block booking cases, and we came to a

schedule of issues upon which the cases == and there were

them

Bix of consolidated before JudgebDawson == ware ultimately
tried,

I recognigze it is =z very difficult task i an .
advernary proceeding, but I think this ig the iwost vseful wey,

to address this Xind of a case at this wvrzagz2, for ccunsel Lo

git down and to bring to yomr Honor fron tine

I
and Iwould say mraybe every month or so at a regular pretrial -

an avea ol issuwes that we have addressed ourselves to by

“”dxdftang and by meeting, and tell your Honor where we stand

o : :
i on them and what the problems are, and vher:2 discovery is
i
)

% SOUTHERN DETRICT COLET
i LM STAT .
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neaded to amplify the areas of prcoblaus, until we thw

reached the point where we can have as close o agreed

schedule of issues to try asz

hopefully, that is the total

THE COURT:
proposed ?r@cedure?
MR, SCHWARZ:

makas sense,

I have two cobiigque ccmments to it

Do you

NG,

is humanly possible, and,

3ee ary objection to that

I thirk that proposed prosedure

Cne la

it meems to me the most useful area to stert with lg the

that

guzstion of the definition of the warket and vwho ths govern-

- ment claims competes.
ar have our definition ¢f that from thae
we have taken in the private cases, and if you could telld

wha¢ suppliers vou believe compele with IBM that would ke

helpful, and what equipment couwpetes with IBM,

The only other comment I have ig a practical

gcheduling,

The Greyhound trial,

eehnsus

one of

which ¥r, Barr and I will

have to attend and txy, starts on the 23:xd, and w2 are going

to Phoenix on the 15th,

b

THE COURT:

R BCHWARZ
participating in this,

time around the lst of

of

we won't be able to do that

this month, 4o as fex

The 23rd of this wonth’?

ags our

antil

July, because the trial ie soncut &

SOUTHERN DISTRIC “(?Lﬁf'\Hr&ﬂ“"Fﬁ
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'six«wmék trial,
THE COURT: You won't bo availabl: during ﬁhiﬂ
period at all?
MR, SCHWARZ: < will be in Phoenix, your LOnOX,
THE COURT: That resns vou will pot be aveilablie

in New York.

MR, SCHWAR®: That is »ight.

THE COURT: Do you have agybmﬂy bauiing you? I
don’t mean necessarily with xéfexence Lo thé framing of the
igsues, bui for other matiers?

MR, SCHWARZ: If there sre other maiters we

certainly can have somebody, 1f there iz an ewergency

. mattexr that noeds to be brought bzfore you, There wiil i

certainly be people avallable to tome.

TEE COURT: You ere going to keep in mird that you

are going to attempt to define dosuments which you aonsid%r
to be pﬁéprieﬁaryo You will bear in mind, will you, that
Mr. Carlson has indicateﬁ that there may be some imminencs
in theixr need to reveal some of these documents.

, Now, in the event any matteyr concerning that, or

for that matter anything else in thisg case that roquize

immeciate action, would you have anybody?

P MR, SCEWARZ: Yes, I will.

i THE COURT: Acting in youw bshalf?

é SOUTHERN DISTRICT COUYY REPORTIRS
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MR, SCHWARE: Yeu,
Rs T told Mr. Cavlson, Mr. Weygood, wacm your Honpor
. met in Pebruary, I think, at one of the sarliex pratriad
conferences, is going €O contact Mr, Cerlson cn that svbizot,
WHID COURTs Mr., Carison, in thse discu%éimn opn the
matter of hriefing, there was sometiing indicated about
your submitting propozed stipulatioass. I am rot at all
sure thet T am clear about that.
MR, SCHWARZ: I belilave I krow what he meaht,
He subwmitted to us some time ago gome dx ft@ ipulations
with respect to the government's poseliion on some of the
imsues, and we as part, really, of this same process off
defining the lssuss Lo the extsant the werbios can rgroog on
tipulations, that is really the zame thinq ag ayresing on
the definition of the ﬁsugso sltHough he goes & little step
furthar, he @ 23y S thw governnent would sémit certain t%: nye
ingstead of saying here is an iseue which shoould ba tried

by the Court.

‘ THE COURT: I @ertﬂznlv have no obiection to

%_ accepting adinissions.

é I MR. SCEWARZ: If they give us adejuate admissions,
; T have no objection to that. |

i THE COURT: We still have on motiosn open, do we

noc?

R0 ATERD
STA 038 "':s_‘f:'s‘é-if;;sf-‘sr
Approved For Release 20031041 z.,, AP 78-410924000100030005:2; 5.
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MR. CARLSON: Wa do, your Honudil. i

THE COURYL: Befove we tend o zhat, i therse any«
thing that you foresse as necdssaxy on <he naxt agenda ip the
jmmediate future =-- tha“ ig, befor: vou go oa to Fhoenlx
for youx Greyhcuné case?

MR. SCEWARZ: I don®t have apything o mind, youyr
Honor.

THE COURYs Wow, how lony would this argument on
the woiver of privilege take? I have elght csses moming In
starting at four o'clock. Sqma are alresdy h%wco'

MR, CARLSON: I would think, your Hondl, wa would
net be able o do justice to the recocd in the next five or
son minutes or £o0. Althoush we have some problams that sten
from and are related to the waiver gusstion, ¥ think fxonm tha
government’s stendpoint that we weuld prefer Lo cone kack
at some time convenient to your ECnor.

. THE COURTs That is fairly ﬁxgentg wonld you -

indicate?
MR, CARLSON: Well, the resolviticn of several
fallout questions has to do with our ability to prepars for

4
and participate in the depositions thal are now gouing on

i
i3
H
i
!
:

because we feel we do not have the documents that we reed.

THE COURT: Can you coms bacy soma time this

week?

: SLITHERN DISTRICT COUAT REFDTERS
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2 ‘ MR, CARLSOW: Yesg, your Homor, 1€ rour donor can
3' @ee us.
44 Would it be helpful to vovr Hener L I indicated
51 perhaps tweaty to thirty nintues fircm the gorernment’s
& standpoint would be enough?
7 MR, S8CHWARZ: I ought te be able to seply in
g | twenty minutes.
B THE COURT: Friday ot elsven o clook.
0 MR, CARLSON: That iz quite suiisfaoory.
il MR. SCHWERZ: Thank you.
V2 THE COURT: If vou ha%@ any furthe:r papers to suab-
5 mit, would you do that?
e | MR, SCHWARY: On that subject?
R THE COURT: ¥os.,
@ j MR, SCHWARZ: You have from us our papers.
v WHE COUR s If vou wish to sulmit further papers,
“ I will receive that Friday wmoerning, ’
9 MR, CARLSON: Thank vou, your Honot.
& | PHE COURTs I think we have covereld u goud deal of
i
2| ground today. Don't you?
2z I MR, SCHWARZ: We have, indeed, your Horer, Thank
“< é YO,
s ; o o
ol |
2 SLUTHERN DINTRIC 'f TOURYT RERDR TERS
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As I told Mr. Quaxrlson on the telepqonélon }riday;
and as I indicated in sending the agenda to your Honérf I
have no procblem with the substance oflthuse_paxagrapﬁs;
Paragraph & m-

THE COURT: Iz that ‘he dicumsnt which was filed
May lst? Is that what you ars talling ahout?

MR. SCHWARZ: Bo you know. whin your document was
fileq?

THE COURT: Is this the docurunt Yyou are talking
about?

MR. SCHWARZ: Yes{ it is, your Hemor. I am now

seeking to refer to Paragraphs 2 and 3 of that Governmeat

filing.
As X pay, I have no chjection —- IBM has a0 chisc-—

tion to Paragraphs 2 and 3. Paragraph 2 provides that Jdocu-

ments which are sensitive commercial or propricitary saall not
be disseminated cther than to attoxneys and pecple assistingy

- the attorneys. That is the procedure which we in faz* have

been following, in any event, in the private cases and, in-
deed, with xespact to any material we have received in the
litigation.

The problem I have only arises from my taeleshmne

- conversation with Mr. Carlson oa ¥Friday, in which I zaid to

Mr. Carlson that in our view thes sane sort of restriction of

SOUTHERN DISTRICT COURT REFDTTERS

FoLzy Sauars, NY., MY, 10007 TELRDAONE: TORTL.ND 7i780
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coursa should apply to the Govermmant with rzspect to the

commsrcial and proprietary documents which we have procduced

to the Government. .

Mr. Carlson's responss to that is, "Well, the
vaer&ment already has the dooumen.s which IsM hes prouuced,
and therefore the asituation is diztinguisbable." Trhat
surpriéed e very much, and I went back to look at ny files,
and Mr. Caxlson apparently therefore fenlg that the Covern-
ment ought to bz free to take the dusuwents which IBM de-
livered to the Government in the course of the last several
Years and show those to p@rsané other than tie lLawvers and
parsons asgisting the lawyers,

Hr. Carlson's remarks surprisazd me, and I vent back
to look at my files. If I may hand to your Honor and o
Mr. Caxiscn a copy of a letter dated July 21, L1970, written
to me by Mr. Thorman, who is Mr. Carlscn's predacesscr. in
charge of this action -- -

I had, one month prior to that letter, at the time
of our firxst production to the Govarnment after they com-
menced the lawsuit, the first majon prdductian, propcsad to
Mr: Thorman & stipulation in which both sides woeuld agree
that documents produced in the. course of the lawsuit would he
limited, as is the normzl practice, to attoraeys and people
working for attorneys arnd not jﬁstmgenexally shownt to out-

SOUTHERN DISTRICT COR™ REPORTERS

UNITED 3TATES CouRT House
FoLey Squarg, N.Y., MY, (0007 TELEFHONE: CORTLAND 7430
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_ 2 f'éiders.

'3.‘~' | Mr. Therman, as you will see from tho ie%tmr

-4 : handed to you, wrote me back, stating that h2 aad cnlyv

5 l;prqblem with my proposail, which was that the deparimoern :
J to feel free to show to the superiors within the depex
7 any documsnt: which they received in discovery, and, <7

85:fI had no problem with that.

| Then he went on to say, as you will szze foinm

0 third paragreph, which I may like to quote ints the s

here --

24 THE COURT: The third paragraph of tae letie:

13 dated July 21, 1970, over Mr. “horman's signatava?

e MR. SCEWARZ: Yes.,

15 "Aside from this consideration, it is not ok
15 policy of the Department to disclose to p2raons .-
17 connected with the litigation the contents of apy’ -
8 ment submitted to it, either in the cdours: of ap .-
19 igation or duxing éiscovery proceedings, axosnt &
20 of a court or administrative procseding, anless ti-
2t party which produced the docunmnt-authcrizes aa s
2 mant to do so." |

2% Until my telephone cenversation with i4r. Coylic
% on ¥riday, I had been under the assumption and relving
o0

) ' the statement from the man in charge of the Governmers

SOUTHERN DISTRICT COURT REPCITERS
UNIT=D STATES Cour Hause
OLEZY SQUARE, N.Y., MY, 10037 TewLepxons. CORTLAN) 7 1)

“n

Approved For Release 2003/04/02 : CIA-RDP78-01092A000100030005-2



N f

]

s

e,

proposed order asks IBM to limit itself with rsspect to the
. e

- documents which tha Govarnment produces to us.
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sult that the CGovernmeni was going to limit itaaif in the

use of our documents in the same way as Parigranh 2 of the
—— i

So in light of that history, and in light of what
the normal practice is, I cannot understend wky the Sovern-~
rent 18 not willing to have the sawe vestriction appllzd o
it.

THE COURT: Is that what you indicated oxr had in

mind when we closed our session on Friday, when I thiak you 3
said for the recoxd that you aﬁd Mr, Csrlscn thought that ynu%
had an agreemant, and later, when a docuvmen: was Sobmitted é
for signature, after studying it, you indicaied that that
did not embody your understanding?
MR. SCHWARZ: That is not what I had in mind. Whet

I had in mind, then, the CGovermment's proposed ordar handed
to us in Court last week is difforsnt from the language in
the notice of wotlion, but it is not differeat from the pro-
posad ordex which they had at the bottom of the proposed
notice of July lst. .

J That is not what I had in mind. It was only duriig
the tolephone conversation with Mr. Carlson on Friday that
this problem came to light. I had not anticipated such a

~

problan, i

SCQUTHERN DISTRICT COURT REPCRTERS
UMITED 3T&78S Couar Hows
- FOLEY SQUARE, M.Y., N.Y. 10007  Tzunepuori: J0f rLesD i)
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' Goveramzni's proposal that we shouid obtain appropriate

17 security clearances. I do have a diffasrent clazs of argu-

" altogethex, °

-course of preparing for trial to bz able to discuss “hese

materhls with preospective witness 3, tc attempt to understand |
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THE COURT: Does that cemplets your statemsus of
objection?

MR. SCHWARZ: With respsct to Item 2, ves. Itenw

3, which is classified documents, I havs no proplen with the

ments with respect to Item 4, which they wish to withhold

It might be useful to have from the Dapartment any
raason way they are not now willing to comply with Mr.
Thorman's letter and have that part of the Court order.

MR. CARLSON: Does the Court wish ma to address
myself to that, youi Honox?

THY COURT: Yas.

MR. CARLSON: BAs I understand the thirust of Mr.
Thorman’s letter, it does not differ from what my position
is. I am going to state it to the Court. -

In the course of proceedings such as the instant
proceeding, we, the Department of Justice, &re not in the
business of data processing, as your Honor vwell knows. We

feel it not only helpful but abgolutely eszential £o an unde-

standing of what the materials are that we reczive in the

SOUTHERN DISTRICT COURT REPORTERS
UnITED 3TATE3 CoURT Hous
FOLEY SQUARE, N.Y., MY, 107 TELLPHONE: CIRTLAND 72530
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their meanings by using them in the preparation of witresses
i

jgP 1%

that we intend to call, and we feel that this is precicaly
in the course of our dutics in gething raady for a tfigl, in
obtaining the facts to prasent the truth of “he Covarnnent‘s
case to this Court and that the only way we can do that --
and that is directly in the lire of preparation for a trial
== is to have access to and use of tha docunents that ars

produced to and obtained by the Goveram:nt for the very pur-
pese of putting together its case and proving its casa.

If that is what is intendad by this parégrapn, I
agree with it. B

I snoul& also’cammant on this subicct that we are
very concerned about any protective order that is antarad
without the consent of the Court. As your Honor may recall

=~ I am not sure; I thought I mentioned it to your Honox

on the last occasion before you, that we are governed in
these pzocgedings, in public-interest pxcceediﬂgs such as
the United States has brought here, by a publicity in the
taking of evidence act, which avinces the pelicy of Congress.

For the record, I will guote it. It is 15 UsC
Saction 30, which reguired that the proceedings in these

caseg be public,

So that we feel it incumbent upon ug to respond to

' requests for secuvity treatment, as far as our opponeats ara

SCUTHERN DISTRICT COLRY REPCHTERR
UNiTED STavis Count =ouss
FoLsy Souare, N.Y., WY, 0007 TELETHONS: (ORTLAMG 7L 30
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~Court and a response to the Court and a finding by the Court

from a defendant or that it is our judgment that should
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1

concerned ox as far as anycne i3 concerned, that velates to

a court proceeding in the context of an application to the

that there is a need for the particular relief involved, and
I don't men to say by that that tlare is no circumzis..ce
under which the United States agrees to crdexs that will
protect preoprietary matexial by & party defencant. There
certainly are those circumstances. But I do not feel that

those are circumstances that apply to avery document obtained

render a‘document of the paﬁfy oppoaen: proprietary. Rathex,
it should be the‘judgmeht of the party opporent that identi-
fies the documents that are sensitive and by direction to us
and upon motion that we present to the Couri: the guesiion of
whether or not the overxiding interesta of protecting the §
parties’® proprietary information shall ocvercore the policy
of these proceedings insofar as they Qxe required to bhe =
public,

So that my concern with Mr. Schwarz's position iz
that I cannot -~ and I don't feel I could, anyway —~- agree
that we were in what I tcook to mzen a quid pro guo siiuation.
I do not fea2l that. I urge upon ycur Honor hat we are in =z
totally different positicn. ~ I do not urge upon your Honoxr
that there are not or may not be proprietary documents as

SOQUTHERM DIZTRICT COURY REPORTERE

UNITED STATES COURT HOLSH
FOLEY SQUARE, N.Y., MY, 1037 TewePHONE: CDRTLAND 74530
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- Honox, to the beat of our ability, that we agree that those -

production of documents.
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tb which IBM may want protection and as to which whén they
tell vs which those documents are that we may advls; youx

are documents that need and deserve prciection.

MR. SCHWARSZ : I am troukled ky that. What Mr.
Carlson is saying is now that he has trouble with my positicn
but that he is renouncing and ignoring the position that Mr.

Thorman tock, the man in charge of the lawsuit prior to our

This is a flat statement that it is not the policy
of the department to disclésé to persons not coanected with
the litigation tﬁe content of the documents.

MR, CARL§0N= That is ¢true. We do not disclose.
But w2 do uze them in our preparation, and we feel that is
a part of our duties. There is no disclosure as such, that
is, disclosure to be disclosure. The disclosure is in the

context of cur duties, and we do not'permit pacple to walk

in off the streets or to apply to us to see taese documents, |

but we do use them ourselves in our preparatisn, in our in-

formation gathering in the preparaticn, for the preparation j
i
H
and trial of these lawsuits, and we do that ia this case %

H
3
'
I3

and in all other cases, and we feal there is no other way

that the Govexnment representatives caa discharge taeir dut.es

~ ¢

" “to learn the facts and present tha facts as they find then

t
SDUTHERS@mSTRﬂ:rCOLR1'RE?&RTE&S f

UNITED STATES COURT Haime i
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and as they see them.

THE COURT: I must separﬂté gone of the language
from Whaf you may be tryin§ o say. I am not sure that
I understand you clearly. Axg you saying that you don't wen .
to be proscribed by any language from eixposing proprietary
documents to any outsider for the purpose of obtaining assis
anca, 2ither by way of expertise or information in the prozs-
cusion of this litigation? Is that what you are sayirg?

MR. CARLSON: No. That is not what I am saying,
your Honor. I am saying --

THE COURT: Let's get sone clarificaticn here.
To whoam would you expose, or what parties would be permiti::
to see proprietary documents? Can you give us some indica-
tion of that?

MR. CARLSON: If documents are identified s pro-

1 prietary to ug --

THE COURT: Let us assume the document ig idantifi;f
as being proprietary ~- documents which @BM states angd
represents here that they have delivered, which €all in the
classification of proprietary documsnts.

MR. SCHWARZ: Yes, and if Mr. Thorman had taken a
differont position, we would hive Lteen nore precise.

THE COURT: To whom would you describe thossa
documents? Give wme the broadest ringe that you can possibly

SOUTHERN DISTRICT COURT REF’[RTEES

UNiTED STATZE5 COURT Housk
FoLey Square, N.Y., NY. 10007 TELEPHONE: CORTLAND 7-£58)
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concaeive ox visualize. %

MR. CARLSON: If identified &3 pxcgrietany I wonld
_éxpose them only to attorneys or parsons workiag in ﬁhé case
you& Honor . A |

MR. SCEWARZ: Wiy don't you ajgree to the paragrapgh
2?2

THE COURT: That would b2 no problem.

MR. SCEWARZ: That is what I asked him to do om
Friday. We can apply Paragraph 2 to both sides‘iu the lawsuvi:l

MR. CARLSON: Until we have @=n indepntification as
te what is proprietary from tha company that has produced
the docurents to us, I would carxtainly not congede -~ and X
don®tthink your Eonor would expect me 0 concede «- that
every document produced to the Governmant in this lawsullt is
proprietary.

MR, SCHWARZ: Now we have a problem, bacause Mo,
Thorman, hefore we produced any, sald he wasn't going to spox
anything io anybody. I did not sest up any prcceduxe to dig-
tinguish between one kind of document and another. Moreover,
it secems to me that almost all of our documents are proprie-
tary. That is the rsason you w§nted them,

THE COURT: Lat me see if I ¢en follow each of you.
You are saying, Mr. Céxlson, that you don't went to be bhound
by any protective cxder concerning propryistary documants

SCUTHERN DISTRICT COURT REFPINTERS

UniveD STATES Counry HoUsE
FOLEY SQUARE, NLY., MY, 10CT"  Teuzpxong; CORTLAMD #4563
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uniil a document has been identificd as a proprietexry docuned.f
and once that is dona, you would act axpect Lo r@veél *hose
‘documents; isn't that it?

MR. CARLSON: That is correct. Neot without the
permisgion of the Court. That is torrect. Or the peraission
of my party cpponent.

THE, COURT: What you sesm te be saying, Mo,
Schwarz, is that in the fiwst instince with My, Thorman he
agreed not to expose any docunants, pyxosrietary or otharwise,

MR. SCHEHWARZ: Therefore, L did not have any reason
to distinguish. .

THE COURT: But you don't insist upon that Eind
of a ruling. You doﬂ't insist that all docurents be denied
any expoaure. You are ingisting that only proprictary
documents =--

MR. SCEWARZ: Yes, making the point, in view of Nr,
Thorman's flat statement to us, the burden should be on ths
Government to distinguish between proprietary and others.

THE COURT: Then I think you went on +0 say that
the bulk, if not the substantial numbei of documants involvel
are proprietary.

MR. SCHWARZ: Yes. That is the kind of document
they wanted: Jdocuments with respect to financial conditiocns
or product davelopment and so foxth.

SOUTHERN DISTRICT COLET REPONTERE

UriTED STaTes CouRy Mg s
FoLeY SQUaRE, NY., MY, 10007 TeLzpdoms: CORTIAMD 745
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THE COURT: When these documents were submituaed,
were they denominated in any way 88 pXCprietary?

MR, SCHWARZ: They weré not, ysu£ Honox. Given
Mr. Thorman's flat statement, thexe wasn't zny nzcessity to
do that.

THE COURT: Becausa lt wag your understanding that
lall of these documents would be denied exposure?

MR. SCHWARZ: Yes. That is what I believe ir.

10

13

i2

13

Thormaa stated in the letter.

non-preprietary documants?

MR. SCHWARZ: Correckt.

ments are non-proprietary?

MR. SCHWARSZ: Yes. I am surxe there are sone

THE COURT: Now we have an agreement from vor 4o

- moment. -- that you would not be cpposad to the expesure of

the extent -~ I don't mean a legal, binding agreawant at thae

THE COURT: That would indicate scme of ths docu~

P

THE COURT: Let's worxk cut a stipuletiosn basad on
your understanding of what should be prctecied and wha; shoule
not be protected, to indicate that only proprietary dosumeni:
may not be exposed without the order of the Ccurt, and then
take the next step of identifying docurents which are propri-

-atary as distinguished from documents which are non-propri.i-

ary. That would meset youx problem, too, would it not,

SOUTHERN DISTRICT COURTY RERJRTERS
UNITED STATES CounT Heuss

i FoLey Squape, NJY., BLY, 1007 TEveepHong: CORTLA W 74510
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Caﬁlson?

MR. CARLSON: Yes, sir.

THE COURT: How many documents ars involved, in
toto?

MR. SCHWARZ: The Guvernment has of our documents
somewhere in the neighborhood of 2ight rundred thousand
documents. Correct?

MR. CARLSON: I think fewer than that. If wa cap
woxk out the cnes that we think we should have accuss o oy
now, it may be nearly that.

MR. SCHWARZ: It's a lot.

THE COURT: Let's see if we can simplify your wza-

spective problems here.

in view_of the number of documents involved and in
view of the rather difficult task in time of gitting down
and screening every one of these documents at this momeni
when there is no real issue of exposure, today oxr tomorrow
or next week, or, for that mattex, at any time -- I mean,
you have no imminent problem of documents that ¥you want to
reveal; isn't that so?

MR. CAPLSON: There may be some imminent, limited
problems in the cCepositions that are now going on,

THE COURT: Would it help if we all shared the
burden together, to this exteat: Rather thar undergo tais

SOUTHERM DISTRICT COURT REFORTERS

UNITED STATESs Coust Heouse
FOLEY SQUARE, MY, NY. 18007 TalirHONE: CORTLAND 7550
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screenlng process, that wien znd if you want to QALOLE &

[ %]

i document or cdocuments, bafore you 3o that, eall it to the

M

attention of the Court, aad so we will take this cn a

5 fragmentary basis.

& is you come to a pciat i your own litdgation or

7 in your own preparation waere you want o exyose documsnts 1
3‘ to whatever number, befoxe doing tiat, get an order of the
Court, at which point IBM will hav: an cpportuaity to saisc

10 the question of, "This is a propriztzary dosument, and wa

1 don‘t think that should ba exposed.

. Would that help?

13 MR. SCHWARZ: Yes. I think in many cases we should
¥4 congent prior to evén bothering the Court.

1 MR. CARLSON: I hava one problem. It is a cumber-
16 some procedure, end it will be an imposition on your Honor

7 that I think is vnnecessary, as to much of the matexial,

18 particularly that which has bsen collectad with respect to-
1% 1 events which cccurred two or three or four oxr fiva years ago

2 and further back.

2 It is commonly accepted precept, I think, that the
2 proprietary nature of information in a fast-changing economy
% like ours becomes less and less gsensitive asz the date recedes.

So that I would think we could catsagorizs some documents as

to type of information 20 givae the CGovernmant soms leads, sorad

; SOUTHERN DISTRICT COURT REPIETERS
i UniveD STAYES COURT HEniss
! FoLEY SQUaRE, NY., MY, 007 TELIpkoNr . CORTLanD 74360
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counsel and others some leads as to the kind of docunent wa

are talking about, and we could brz:ak cff at soms given date.,

maybe with some exceptions as te particularly seasitive cate-

gories, and keep much of this away from the Court, just be-
cause it is the kind of houseleeping that we should do, that
we counsel should do, and the Court shoeonld not do.

But I do not wish to put the Governmenit in a posi-
tion of agzeeing to an oxder that will prevent us from i
making the preparation that we need to make. 1 we are guimé
to ke involved in a continual axcunant about: documents that
are borderiine, that are reaa:ilyi noet: sensitive, and have to bz:i.ng
them to this Court cver‘and ovaexr again, we ©re going to craatg
a terrible impositién on the Courxt, aad I do not wish to do
that.

THE COURT: I do not lock forward with auy great
relish to it. I am trying to resclve the problem in a most
convenient way. That is not necessarily the best way for me.

MR. SCHWARZ: Horeowsr, [ would think if it tuns
out that we are unreasonable, your Homor is going to recng-
nize that and is going to do aom@thing.which is going to
ramove cur unreasonablencss.

THE COURT: Would it ba mors advisable for you and
Mr. Carlscn and whatever back-up you can bring to hear to
screen thess eight hundred thousard documenis? -

SCUTHERN DISTRICT COUST REPORTERS

UniTes STATEs Count Fouae
FOLEY SQUARE, MY, MY, 1OKT  Talazoronz: (O LAMD T-45(0
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MR. SCEWARZ: In view of the fact that this is a
hypothetical problem, as your Honor obsarved, in that we
don’t have yaet anything that Mr. Carlson ig_fact plans to do,

that would be something that would be not a tercibly effect-

iva use of our time.

THE COURT: Well, I started out on the assumption |
that it was speculative. I am not guita so suvrae that that ‘
assumpticn is well taken, because Mr. Carlscn has indicated
in response to questions that the exposure of sowme documents
may be imminent.

MR. SCHWARZ: I would certainly prowptly d2al with
any documents Mr. Carlson notifies me that he wishes ﬁn.snmw
to some particular perason. If, as I said, our positién

turng out to bz unreasonzble con that, I think the Court is

capable of disciplining us in a fashion that we will not be
unreasonable.

THE COURT: Do you envicion a rather rspeatsd en-
countexr novw of documents that you wish to expose in the next
weeks, months et cetera, on a fairly regular basis?

MR. CARLSCN: I would think ém, yas, your Honor.

THE COURT: I think that casts a somewhat different
light on the problem, hecause I think it would be most awkwarc
to attempt to deal with things on this kind of a regular
basis coming back here every week and 2very nmonth, kecause

SOUTHERN DISTRICY QOUET REPIRTERS

UnITED STATES CounT House
FOLEY SQUARE, M.Y., N.Y, 10007 TeL2PHONE: CORTLAND 7-4500
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the time consumed in constant discussion with that kind of
fragmentation I think would be whelly useless.

MR. SCHWARZ: The real problen is;in light of
Mr. Thorman's flat statement, whexe ought the burden tc lie,
and t.aat was on behalf of chiaf couasel for the Governnent
a flat assurance that they were n0t>going to show our docu-
ments.

THE COURT: What M. Carlson says is that he doec
not disagres with the policy enunciated by Mr. Thorman.
Then he goss on to explain, really, what he thinks Mr.
Thorman meant,

Isn’t that what you dig?’

ence cut of context here. The prior paragraph says:

“While the departmsnt and its employe2s have no
intention of using docwments ‘'discoverad’ during this
litigation for any purpose other than this litigation®.

But I think that puis Myx. Schwarz on notica, as

every party opponent to the cases, we are going to use the
documents in the litigation, or we would not: be digcovering
them.

THE COURT: Mr. Carlson calls yoﬁr.attention to ths

next paragraph upon which you rely so heavily, aside from

SCUTHERN DISTRICT COUAQT REFORTERS
UNITED STATES Cognt Moy

FOLEY SQUARE, N.Y., MY, 10007 TELESHOME: CORTLAND 7-d5:0
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this consideration, the consideraticn being whilae th2 depaxt-’

MR. CARLSON: 1 think Mr. Schwarz has picked a sent-
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- ment and its employees have no intention of uasing documents

‘discovared during this litigation :for any purpose othexr than

~ pose of use duriﬁg this litigation.

““He said in this letter, in effact, that it is unnecessary.
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this litigation, it would be the rasponsibility et cetera,
and what Mr. Carlson is saying is that they Jdoa’¢ intend to
use the documents discovered durisg this litigation for any
purposs othexr than thids litigation.

MR. CARLSON: Exactly waat I am saylang, your Honor.

MR. SCHWARZ: The stipulation ~--

THE COURT: In othex words, their policy, as I
ungerstamd My. Carlson's interpretation, is not to reveal thae

contents of any doouments for any purpose excepi foxr the pur:

e

MR. CARLSON: That is our policy, your Honor.
MR. SCHWAR%Z: Again, as a matiter of interpretation,

Mr. Thorman's language must be read agaiast my stipulation.

-

My stipulation provided, almost word for word, what the ‘

. i
Government seeks to apply %o us in Paragraph 2 of the ordex.
It said that the documents shall be used only by the attorneyé
and people assisting the attoraeys. A |

THE COURT: It can be also intexpreted that Thormaa's
letter is o negation of your stipulation and a cnuntermcffer.;
It would have been helpful if you had cbtained a stipulaticn
at that tire, T T T e e

SOUTHERN DISTRICT COURT REFORTERS

UNITED STATES Count Houss
FOLEY SQUARE, NY., Y. 007 Tl £2HONT: CORTLAND 74350
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jgP 28 :

. . ‘

MR, SCHWARZ: VYes, I think it turas out that it
x

)

would have been helpful to obtain a stipulation from' Mx.
Thoxman. I have great difficulty in uadersianding tﬁaﬁ lettsr
as beiang other than-a statement that the Govarament dees not
intenc to aisplay the documentu.

I don't understand why the‘Govarnmﬁnt ig not willing
to apply to themselves tha ssme order, Paragrash 2, that thay

seek to apply to us.

THE COURT: By that, you would taks into consicerati

such language vhich would embrace the statemsnt of policy
hexe and Mr. Carlson's inteipr@tatimns such documents and
information Bhall.be made available only to those parsons
that counsal deems necessary im th® conduct of the litigation
and all attosneys and all such persons shall bz notified of
the antry thereof, which would takz into coasidaration
Paragraphs 2 and 3 of the July 21, 197¢ lstisr.

Why wouldn't that take car of it?

MR. CARLSON: We have taken upon ourseives the bur-
den of getting the documents that are proprietary and classi-
fied. As long as IBM does that for us, we have a given grou
of documents to address ourselves 5, But to classify as
proprietary seven ox gight hundred thousand documents for
the purpose of this cassz doesn't nake gonsa.,

THE COURT: The major distination botween yOoU and

SOUTHERH DISTRICT COUTT REPIRTERS

UNiTeD STATES Couny Houus
Fowey Square, NY, NY. 107 Tei2rHonn: CORTLAMD T=£500)
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jqp 29 H4
the language in Paragraph 2 is that they have alreadly desig-
katad which documents are proprietary, whexreszs you have not.

MR. SCHWARZ: I had taken Mr. Thor%an's latier as
a statement that that was not necessary.

| TLE COURT: That will be appilied to all the douu~

ments? |

MR, SCHWARZ: Yes. I will notify Mr. Carlson of thi
documents which we will wish to have regarded as sensitive,
commercial or proprietary. .

THE COURT: WLi3ll that tazke cara of the natten?

MR. CARLSON: I think the necessity will be, vour
Honor, that we will cemevback to your Honor with the stipula-
tion on this particuiax matter, and I -- Well, cue thought
occurs to me. If we cinnot axrivé at a catsgory that is
sufficiently deacriptive or would direct an individual iden-
tification. of documer:s, the Government by proprietary order
that covers a vast bulk of documents will be pul in a very -
difficult prxeparation situation herxe. That is, namasly, this:

If somebody walks in off the strest ard says, “I
vorked forx IBM yesterday, and I waent to tell you what was
happening in this departwent at this time. Do vou have these
documents? " And 1 say, "Yes: I have‘these décumants, sir,”
but I have to call [BM, because they are in this vast bulk of
documants that are involved in the subject matter that this

SCUTHERN DISTRICT COLRT BEPORTERS

UNITED STATES COURT Rousse
FOLEY Souarg, NY., NY, 00 YeLs:rows: CORTLAND 7400

Approved For Release 2003/04/02 : CIA-RDP78-01092A000100030005-2




e

10
3]
12
13
i4
i5
16

7.

18 .

9

2.

Approved For Release 2003/04/02 : CIA-RDP78-01092A000100030005-2

[

3P 30 : s
witnans wants to tell me som=sthing about as to IBM, so I
call up Mr. Schwarz and tell him_ﬁnat 1 went: to show this
-witness A, who has walked in off the siveet, documants
nunmbering maybe a hundred of then, bescause they are in a
vast »ulk of documents, and then I wait until I get My,
Schwarz's ckay to show them to him.
That puts ws in an impossibls preparation position.
On the other hand, if we have a document that is
identified as proprietary, I know I caaznot show thaty to this
man that walks in off the straet, and I know that if I want
to I have got to provide for it; X have to give notice to
Mr. Schwarz, and if he ﬁill not parmit me and if I think oug
preparation is inhibited, I have to comn to this Court and tel
the Court why I must talk to the nan tuat walked in off the
streat about this document.

- 8o that this goes back to cur inability tc know
about the induatr& and the facts of the industry ané the f£acts
of IBM's opsrations without first IBM's documents and,
sacond, the help of pesople who know scuething about the
industry and about the documents and about the nachines and
about the various facets in the industry that we, the Goverr-
ment counsal, do not have ascess 0 as a matéex of deily opz1-
ations.

THE COURT: - Let me take anctnoer tack for the momert.
SOUTHERN DISTRICT CCURT REPORTERS
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~ the same thing. -

fo
g 3 Ry

As I understand your chisction to Paragraph 2, it

ie not an objection to 2 but rather you wonld like to have

MR. SCHVARS: Correct.

THE COURT: There ir no ¢bjection to 2 excep. tha.
You want the sam2 kind of protecticon.

Why does that have to be deali with in the name
stipulation?

MR. SCHWARZ: What I said to Mr. Cavlson gn the
telephone Friday is that I wanted to bring it to the etten-
tion of your Honor.

THE coaﬁm: You have no objection to 27

MR. SCHWARZ: Right.

THE COURT: You don't have any objection to 37

MR. SCIEWARZ: Assuming that we ars not going to
find enozmous ovarclassification of dobuments, I have no
objection to 3. - -

THE COURT: We can't assume anything at this ROMEEE .
MR. SCHWARS: There is no objectiocn to 3 in ;

principle.
THE COURT: What about 42
MR. SCHWARZ: Number 4: The Soverament weeks to ~- §
Well, 4 is what they are going to préduce, 4 is not a |
limjitation on us at _all.
SOUTHERKN DISTRIZT ColpT REFCRTERS

UMITED STes £ Cous Houee
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